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Rate of Succession Tax xjndbb Acts of 1907, Chapter 563, as amended 
BY Acts of 1909, Chapteb 490, Part IV., and Acts of 1909, Chap- 
ters 268 AND 527. 





Valuh of Shabb. 


Bbnisficiabt. 


or Under. 


Over 
$1,000 

but not 
over 

$10,000. 


Over 
$10,000 
but not 

over 
$25,000. 


Over 
$25,000 
but not 

over 
$50,000. 


Over 
$50,000 
but not 

over 
$100,000. 


Over 
$100,000. 


1. Charitable, educational or re- 
ligious societies or institutions 
exempt from local taxation; 
trusts for charitable purposes to 
be carried out within Massachu- 
setts; city or town in Massachu- 
setts for public purposes. 

2. Class A. Husband, wife, fa- 
ther, mother, child, adopted 
child, adoptive parent. . 

3. Class A. Lineal ancestor, ex- 
cept father or mother: lineal 
descendant, except child; lineal 
descendant of adopted child; 
lineal ancestor of adoptive 
parent; wife or widow of a son; 
husband of a daughter, . 

4. Class B. Brother, sister, half 
brother, half sister, nephew, 
niece. 

6. All others, including step- 
children. 


No tax 
No tax 

No tax 

No tax 
No tax 


No tax 
No tax 

1 per cent 

3 per cent. 
5 per cent. 


No tax 
1 per cent. 

1 per cent. 

3 per cent. 
5 per cent. 


No tax 
1 per cent. 

1 per cent. 

4 per cent 

5 per cent. 


No tax 
1} per cent. 

H per cent. 

4 per cent. 

5 per cent. 


No tax 
2 per cent. 

2 per cent. 

5 per cent 
5 per cent. 



In no event is the tax to reduce the share below the exempted amount. 
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Laws relating to the Taxation of Legacies 
AND Successions. 



[Acts of 1909, Chapter 490, Part IY.] 

TAXATION OF LEGACIES AND SUCCESSIONS.* 

Section 1. All property within the jurisdiction of the com- Taxation of 
monwealth, corporeal or incorporeal, and any interest therein, g^^o*iwt 
whether belonging to inhabitants of the commonwealth or not, rates of tax 
which shall pass by will, or by the laws regulating intestate SSm!^**"^^ 
succession, or by deed, grant, or gift, except in cases of a bona }|§J» J^; * ^• 
fide purchase for full consideration in money or money's worth, i896l los! 
made or intended to take effect in possession or enjoyment after r. l. 15* $ 1. 
the death of the grantor, to any person, absolutely or in trust, \^l* JJJ; 
except to or for the use of charitable, educational or reUrious i»07,* 663,* s 1. 
societies or institutions, the property of which is by law exempt 527, '§ 1. * 
from taxation, or for or upon trust for any charitable purposes, }^ JJ^- W^- 
or to or for the use of a city or town for public purposes, or to i7i Mass! 4i6, 
or for the use of (class A) the husband, wife, lineal ancestor, i73*Mass. 205. 
lineal descendant, adopted child, the lineal descendant of any Hl'^^^^ 144 
adopted child, the wife or widow of a son, or the husband of a 266. 
daughter, of a decedent, or to or for the use of (class B) the 175 Mass*. 196. 
brother, sister, nephew or niece of a decedent, shall be subject JJJ JJj^; ||g 
to a tax of five per cent of its value for the use of the common- 180 Mass.* 545.* 
wealth; and such property which shall so pass to or for the use m mSS." 533* 
of a member of class A shall be subject to a tax of one per cent ^J ^^- U|; 
of its value for the use of the commonwealth if such value does 206 Mass! 279! 
not exceed fifty thousand dollars, to a tax of one and one half 208 Mam! 343! 
per cent if its value exceeds fifty thousand and does not exceed ^l ^J^- Jf j! 
one hundred thousand dollars, and to a tax of two per cent if 209 Mass! 373* 
its value exceeds one himdred thousand dollars; and such i?! ufs* «, ' 
property which shall so pass to or for the use of a member y^^ a g 75 
of class B shall be subject to a tax of three per cent of its value 76. 288.1 
for the use of the commonwealth if such value does not exceed 
twenty-five thousand dollars, to a tax of four per cent if its 
value exceeds twenty-five thousand and does not exceed one 
hundred thousand dollars, and to a tax of five per cent if its 
value exceeds one hundred thousand dollars; and adminis- 

1 See Acts of 1909, chapters 266, 268 and 527, on pages 17, 18 and 19 following, 
Acts of 1910, chapter 481, on page 25 following, and Acts of 1911, chapters 191, 359, 
602 and 551, on pages 26, 27 and 28 following. 



Acts of 1909, Chapter 490. 



Concerning 
certain per- 
sonal estate 
passing in 
succession. 
1907, 663. § 2. 
196 Mass. 533. 



Property of a 
lesident not 
subject to 
taxation in 
certain cases, 
etc. 

1907, 563, § 3. 
1911, 502. 



Proviso. 



Taxes payable 
to the treasurer 
and receiver 
general, etc. 
1891. 425. 



trators, executors and trustees, and any grantees under such 
conveyance ptiade during the grantor's life, shall be liable for 
such taxes, with interest, until the same have been paid; but 
no bequest, devise or distributive share of an estate which shall 
so pass to or for the use of a husband, wife, father, mother, 
child or adopted child of the deceased, unless its value exceeds 
ten thousand dollars, and no other bequest, devise or distributive 
share of an estate unless its value exceeds one thousand dollars, 
shall be subject to the provisions of this part; but no tax shall 
be exacted upon property so passing which shall reduce its 
value below the amount of the above exemptions. 

Section 2. When the personal estate so passing from any 
person not an inhabitant of this commonwealth shall consist 
in whole or in part of shares in any railroad or street railway 
company or telegraph or telephone company incorporated 
under the laws of this commonwealth and also of some other 
state or country, so much onlv of each share as is proportional 
to the part of such company s line lying within this common- 
wealth shall be considered as property of such person within 
the jurisdiction of the commonwealth for the purposes of this 
part. 

Section 3. Property of a resident of the commonwealth 
which is not therein at the time of his death shall not be taxable 
under the provisions of this part if legally subject in another 
state or country to a tax of like character and amount to that 
hereby imposed, and if such tax be actually paid or guaranteed 
or secured in accordance with law in such other state or country; 
if legally subject in another state or country to a tax of like 
character but of less amount than that hereby imposed and 
such tax be actually paid or guaranteed or secured as aforesaid, 
such property shall be taxable under this part to the extent 
of the difference between the tax thas actually paid, guaranteed 
or secured, and the amount for which such property would 
otherwise be liable hereunder. Property of a non-resident 
decedent which is within the jurisdiction of the commonwealth 
at the time of his death, if subject to a tax of like character 
with that imposed by this part by the law of the state or country 
of his residence, shall be subject only to such portion of the 
tax hereby imposed as may be in excess of such tax imposed 
by the laws of such state or country: provided^ that a like ex- 
emption is made by the laws of such other state or country in 
favor of estates of citizens of this commonwealth, but no such 
exemption shall be allowed until such tax provided for by the 
law of such other state or country shall be actually paid, guar- 
anteed, or secured in accordance with law. 

Section 4. Except as hereinafter provided, taxes imposed 
by the provisions of this part shall be payable to the treasurer 
and receiver general by the executors, administrators or trustees 
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at the expiration of two years after the date of their giving bond; ||g2. 4.^ 
but if legacies or distributive shares are paid within the two r. l. 15,' 
years, the taxes thereon shall be payable at the same time. If 1902,473. 
the probate court, acting under the provisions of section thirteen J^3, m. 
of chapter one hundred and forty-one of the Revised Laws, has 1909! 527; § 2. 
ordered the executor or administrator to retain funds to satisfy [H mS^! 113. 
a claim of a creditor, the payment of the tax may be suspended J|5 Mass. 439. 
by the court to await the disposition of such claim. In all i96Mms;533! 
cases where there shall be a grant, devise, descent, or bequest to ^J ^^; ^f 
take effect in possession or come into actual enjoyment after the U Op. a. g. 
expiration of one or more life estates or a term of years, the 
taxes thereon shall be payable by the executors, administrators 
or trustees in office when such right of possession accrues, or, 
if there is no such executor, administrator or trustee, by the 
person or persons so entitled thereto, at the expiration of one 
year after the date when the right of possession accrues to the 
person or persons so entitled. If the taxes are not paid when interest to be 
due, interest shall be charged and collected from the time the c^tLm^ci^s. 
same became payable. Property of which a decedent died 
seized or possessed, subject to taxes as aforesaid, in whatever 
form of investment it may happen to be, and all property ac- 
quired in substitution therefor, shall be charged with a lien for 
all taxes and interest thereon which are or may become due on 
such property; but said lien shall not affect any personal 

Eroperty after the same has been sold or disposed of for value 
y the executors, administrators or trustees. The lien charged ^Miarged 
by this part upon any real estate or separate parcel thereof may 
be discharged by the payment of all taxes due and to become 
due upon said real estate or separate parcel, or by an order or 
decree of the probate court discharging said lien and securing 
the payment to the commonwealth of the tax due or to become 
due by bond or deposit as hereinafter provided, or by trans- 
ferring such lien to other real estate owned by the owner or 
owners of said real estate or separate parcel thereof. 

Section 5. In every case where there shall be a bequest or Deposit in 
grant of personal estate made or intended to take effect in i^7°56^5 5. 
possession or enjoyment after the death of the grantor, to take 
effect in possession or come into actual enjoyment after the 
expiration of one or more life estates or a term of years, whether 
conditioned upon the happening of a contingency or dependent 
upon the exercise of a discretion, or subject to a power of ap- 
pointment or otherwise, the executor or administrator or grantee 
may deposit with the treasurer and receiver general a sum of 
money sufficient in the opinion of the tax commissioner to pay 
all taxes which may become due upon such bequest or grant, 
and the person or persons having the right to the use or income 
of such personal estate shall be entitled to receive from the 
commonwealth interest at the rate of two and one half per cent 



Acts of 1909, Chapter 490. 



Tax to be 

assessed upon 

actual value, 

etc. 

1891, 425. § 13. 

R. L. 15, i 16. 

1902, 473. 

1903, 276. 
1905, 367. 
1907, 563, S 6. 
1909, 527. i 3. 
179 Mass. 546. 
197 Mass. 248. 
197 Mass. 283. 
209 Mass. 186. 



Persons en- 
titled to a 
future interest 
may pay the 
tax on account 
of the same, 
etc. 

1902, 473. 

1903, 251, 276. 

1904, 421. 
1907, 563, S 7. 
1909. 527, § 4. 
197 Mass. 283. 
209 Mass. 186. 



Property be- 
queathed to an 
executor, etc., 
in lieu of com- 
pensation. 
1891, 425, § 3. 
R. L. 15, § 3. 
1907. 563, § 8. 



Executor, etc., 
holding prop- 
erty subject 
to tax shall 
deduct the tax 
or collect it 
from the 
legatee, etc. 
1891, 425, § 5. 
1901, 277. 
R. L. 15, § 5. 



per annum upon such deposit, and when said tax shall become 
due the treasurer and receiver general shall repay to the persons 
entitled thereto the difference between the tax certified and the 
amount deposited; or any executor, administrator, trustee or 
grantee, or any person interested in such bequest or grant may 
give bond to a judge of the probate court having jurisdiction of 
the estate of the decedent, in such amount and with such sureties 
as said court may approve, with the condition that the obligor 
shall notify the tax conmiissioner when said tax becomes due and 
shall then pay the same to the treasurer and receiver general. 

Section 6. Except as hereinafter provided, said tax shall 
be assessed upon the actual value of the property at the time of 
the death of the decedent. In every case where there shall be 
a devise, descent, bequest or grant to take effect in poissession or 
enjoyment after the expiration of one or more life estates or a 
term of years, the tax shall be assessed on the actual value of the 
property or the interest of the beneficiary therein at the time 
when he becomes entitled to the same in possession or enjoyment. 
The value of an annuity or a Ufe interest in any such property, 
or any interest therein less than an absolute interest, shall be 
determined by the "Actuaries' Combined Experience Tables" 
at four per cent compound interest. 

Section 7. Any person or persons entitled to a future 
interest or to future interests in any property may pay the tax 
on account of the same at any time before such tax would be due 
in accordance with the provisions hereinbefore contained, and 
in such cases the tax shall be assessed upon the actual value of 
the interest at the time of the payment of the tax, and such 
value shall be determined by the tax commissioner as hereinafter 
provided. In every case in which it is impossible to compute 
the present value of the future interest the tax commissioner 
may, with the approval of the attorney-general, effect such 
settlement of the tax as he shall deem to be for the best interests 
of the commonwealth, and payment of the sum so agreed upon 
shall be a full satisfaction of such tax. 

Section 8. If a testator gives, bequeaths or devises to his 
executors or trustees any property otherwise Uable to said tax, 
in lieu of their compensation, the value thereof in excess of 
reasonable compensation, as determined by the probate court 
upon the application of any interested party or of the tax commis- 
sioner, shall nevertheless be subject to the provisions of this part. 

Section .9. An executor, administrator or trustee holding 
property subject to said tax shall deduct the tax therefrom or 
collect it from the legatee or person entitled to said property; 
and he shall not deUver property or a specific legacy subject to 
said tax until he has collected the tax thereon. An executor or 
administrator shall collect taxes due upon land which is subject 
to tax under the provisions hereof from the heirs or devisees 
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entitled thereto, and he may be authorized to sell said land, l^^' ^^' H. 
according to the provisions of section twelve, if they refuse or 30.i ' * * 
neglect to pay said tax. ^ i97MaaB.283. 

Section 10. If a legacy subject to said tax is charged upon if a legacy is 
or payable out of real estate, the heir or devisee, before paying ^^^teS^tiw 
it, shall deduct said tax therefrom and pay it to the executor, ^®^!^e taS\> 
administrator or trustee, and the tax shall remain a lien upon the executor, 
said real estate imtil it is paid. Payment thereof may be en- igSl^ 425, § e. 
forced by the executor, aoministrator or trustee in the same Sof'sJl'lio 
manner as the payment of the legacy itself could be enforced. 197 Mass'. 283.' 

Section 11. When provision is made by any will or other No tax chaise- 
instrument for payment of the legacy or succession tax upon any miney^Jpiied 
rift thereby made out of any property other than that so given, ^ payment of 

^ 1 n 1 V 11 j^ 1 T J • fluccession tax 

no tax shall be chargeable upon any money to be applied m in certain 
payment of such tax. i»07. 563 § 11. ***«• 

Section 12. The probate coiut may authorize executors. Probate court 
administrators and trustees to sell the real estate of a decedent ^/o*"iSi"^ 
for the payment of said tax in the same manner as it may author- estate in cer- 
ize them to sell real estate for the payment of debts. ^^^ ^^^^^' 

1891, 425. S 8- R- L. 15. § 8. 1907. 563. $ 12. 

Section 13. An inventory and appraisal under oath of every inventory, 
estate shall be filed in the probate coiut or with the tax commis- ^{^^^^^^ 
sioner by the executor, administrator or trustee within three months after 
months after his appointment. If he neglects or refuses to file SfSw^r?* 
such inventory and appraisal he shall be Uable to a penalty of J|^'j ^^j * ^ 
not more than one thousand dollars, which shall be recovered im, uq, 3 2. 
by the tax commissioner for the use of the commonwealth, and lebr/sla'. 1 13. 
the register of probate shall notify the tax commissioner within fJ^J^p* a" g*' 
thirty days after the expiration of said three months of the failure 30. 4o[ 52,1 
of any executor, administrator or trustee to file an inventory and ^^^ ^^^^" ^^^ 
appraisal in his office. 

Section 14. The register of probate shall record the in- inventory, 
ventory and appraisal of every estate which is filed in his office, J^Vded.%tc. 
and he shall, within thirty days after the same has been filed, ^^V*^*|}^» 
send by mail to the tax commissioner such inventory and ap- 1907, W, s i4*. 
praisal or a copy thereof. The register shall also, within the \^l'^ ^^j j ^ 
same period, send by mail to the tax commissioner a copy of the 
will of the decedent, if such has been allowed by the probate 
court. The register shall also furnish such copies of papers in 
his office as the tax commissioner shall require, and shall furnish 
information as to the records and files in his office in such form 
as the tax commissioner may require. A refusal or neglect by 
the register so to send such inventory and appraisal or copy 
thereof, or to furnish such copies or information, shall be a 
breach of his official bond; but the tax commissioner may 
excuse the register from filing inventories or copies of invento- 
ries and of wills of estates no part of which, in his judgment, 
appears to be subject to a tax under the provisions of this part. 
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In cases of 
assignment or 
trailer of 
stock the tax 
shall be paid to 
the treasurer 
and receiver 
general, etc. 
1900, 371, ' ' 
R. L. 15, 
1907. 663. , 
173 Mass. 205. 



, ewj. 
1. 8 1. 
5, 5 12. 
3. J 16. 



Securities be- 
longinic to the 
estate of a 
deceased non- 
resident not to 
be delivered, 
etc., unless 
license there- 
for has been 
issued under 
the provisions 
of the Revised 
Laws. etc. 
1900. 371, § 2. 
R. L. 15, § 13. 
1907, 663, § 16. 
1909, 527, § 7. 



The tax com- 
missioner to be 
a party to pe- 
titions by 
foreign ex- 
ecutors, etc. 
1900, 371, § 3. 
R. L. 15. § 14. 
1907, 663. § 17. 



Tax may be 

refunded in 

certain cases, 

etc. 

1891. 425, § 12. 



Section 15. If a foreign executor, administrator or trustee 
assigns or transfers any stock in any national bank located in 
this commonwealth or in any corporation organized under the 
laws of this commonwealth, owned by a deceased non-resident 
at the date of his death and liable to a tax under the provisions 
of this part, the tax shall be paid to the treasurer and receiver 
general at the time of such assignment or transfer; and if it is 
not paid when due, such executor, administrator or trustee shall 
be personally liable therefor until it is paid. A bank located 
in this commonwealth or a corporation organized under the 
laws of this commonwealth which shall record a transfer of any 
share of its stock made by a foreign executor, administrator or 
trustee, or issue a new certificate for a share of its stock at the 
instance of a foreign executor, administrator or trustee, before 
all taxes imposed thereon by the provisions of this part have 
been paid, shall be liable for such tax in an action of contract 
brought by the treasurer and receiver general. 

Section 16. Securities or assets belonging to the estate of a 
deceased non-resident shall not be delivered or transferred to 
a foreign executor, administrator or legal representative of said 
decedent, unless such executor, administrator or legal repre- 
sentative has been licensed to receive such securities or assets 
under the provisions of section three of chapter one hundred and 
forty-eight of the Revised Laws, without serving notice upon 
the tax commissioner of the time and place of such intended 
delivery or transfer, seven days at least before the time of such 
delivery or transfer, but the notice required by section three of 
said chapter one hundred and forty-eight to be given to the 
treasurer and receiver general shall be given to the tax commis- 
sioner in regard to all property subject to the provisions of this 
part, instead of being given to the treasurer ana receiver general. 
The tax commissioner, either personally or by representative, 
may examine such securities or assets at the time of such delivery 
or transfer. Failure to serve such notice or to allow such ex- 
amination shall render the person or corporation making the 
delivery or transfer liable, in an action of contract brought by 
the treasurer and receiver general, to the payment of the tax 
due upon said securities or assets. - 

Section 17. The tax commissioner shall be made a party 
to all petitions by foreign executors, administrators or trustees 
brought under the provisions of section three of chapter* one 
hundred and forty-eight of the Revised Laws, and no decree 
shall be made upon any such petition unless it appears that 
notice of such petition has been served on the tax commissioner 
fourteen days at least before the return of such petition. 

Section 18. If a person who has paid such tax afterward 
refunds a portion of the property on which it was paid, or if it is 
judicially determined that the whole or any part of such tax 
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ought not to have been paid, such tax, or the due proportion i892, 379. 
thereof, shall be repaid to him by the executor, administrator m7i'^\ \ H; 
or trustee. 

Section 19. The value of the property upon which the tax vaiue of prop- 
b computed shall be determined by the tax commissioner and ^"^ti^^^je? 
notified by him to the person or persons by whom the tax is termined by 
payable, and such determination shall be final unless the value miMfonerl'etc. 
so determined shall be reduced by proceedings as herein pro- r^l^^'Ii?* 
vided. At any time within three months after such determina- 1905, 367. 
tion the probate court shall, upon the application of any party mii^, \^.' 
interested in the succession, or of the executor, administrator iX? J{*™- 5^3. 

. I*' 1 •I i>* ^' Mass. ooo. 

or trustee, appoint one dismterested appraiser or three disin- 
terested appraisers, who, first being sworn, shall appraise such 
property at its actual market value, as of the day of the death 
of the decedent and shall make return thereof to said court. 
Such return, when accepted by said court, shall be final: pro- Proviso. 
videdy that any party aggrieved by such appraisal shall have an 
appeal upon matters of law. One half of the fees of said ap- 
praisers, as determined by the judge of said court, shall be paid 
by the treasurer and receiver general, and one half of said fees 
shall be paid by the other party or parties to said proceeding. 

Section 20. The tax commissioner shall determine the Taxcommis- 
amount of tax due and payable upon any estate or upon any TO*rt5y\mount 
part thereof, and shall certify the amount so due and payable t^e^^sure? 
to the treasurer and receiver general and to the person or persons and receiver 
by whom the tax is payable; but in the determination of the f907/663rr20. 
amount of any tax said tax commissioner shall not be required 
to consider any payments on account of debts or expenses of 
administration which have not been allowed by the probate 
court having jurisdiction of said estate. Payment of the amount 
so certified shall be a discharge of the tax. An executor, ad- 
ministrator, trustee or grantee who is aggrieved by any determi- 
nation of the tax commissioner may, within one year after the 
payment of any tax to the treasurer and receiver general, apply 
by a petition in equity to the probate court having jurisdiction 
of the estate of the decedent for the abatement of said tax or 
any part thereof, and if the court adjudges that said tax or any 
part thereof was wrongly exacted it shall order an abatement 
of such portion of said tax as was assessed without authority of 
law. Upon a final decision ordering an abatement of any por- 
tion of said tax, the treasurer and receiver general shall pay the 
amount adjudged to have been illegally exacted, with interest, 
without any further act or resolve making appropriation therefor. 

Section 21. The probate court having jurisdiction of the The probate 
settlement of the estate of the decedent shall, subject to appeal ^Ydetermlne 
as in other cases, hear and determine all questions relative to au questions, 
said tax, and the treasurer and receiver general shall represent i89iL 425, 5 u. 
the commonwealth in any such proceedings. If the court shall 1903/^8.* ^^* 
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1907, 563. § 21. 

[1 Op. A. G. 

85.1 

164 Mass. 79. 

171 Mass. 595. 

179 Mass. 546. 

189 Mass. 104. 



If a will is not 
offered for pro- 
bate within 
four months 
the probate 
court to ap- 
point an ad- 
ministrator, 
etc. 

1891, 425. S 15. 
R. L. 15, § 18. 

No final 
account of an 
executor to be 
allowed unless 
all taxes im- 
posed by this 
act have been 
paid, etc. 
1891, 425, i 16. 
R. L. 15, I 19. 
1907, 563, \ 23. 

1910, 48L 

1911, 191. 

179 Mass. 546. 
189 Mass. 104. 
209 Mass. 321. 



The treasurer 
and receiver 
general to 
commence 
proceedings 
for the recov- 
ery of unpaid 
taxes, etc. 
1891, 425. § 18. 
R. L. 15, S 20. 
1907, 563. i 24. 
179 Mass. 546. 
189 Mass. 104. 
11 Op. A. G. 
268.] 



Not to apply 
in certain 



1907, 563. S 25. 



find that any tax remains due, it shall order the executor, ad- 
ministrator or trustee to pay the same, with interest and costs; 
and execution shall be awarded against the goods and estate of 
the deceased in the hands of the executor, administrator or 
trustee, or, if it appears that there are no such goods or estate 
in his hands, against the goods and estate of the executor, 
administrator or trustee, as if for his own debt; but the admin- 
istrators, executors, trustees, and grantees hereinbefore men- 
tioned shall be personally hable only for such taxes as shall be 
payable while they continue in the said oflSces or have title as such 
grantees respectively. 

Section 22. If, upon the decease of a person leaving an 
estate liable to a tax under the provisions of this part, a will 
disposing of such estate is not offered for probate, or an appli- 
cation for administration made within four months after such 
decease, the probate court, upon application by the tax com- 
missioner, shall appoint an administrator, if it then appears 
that there is no will in existence. 1907, 563. s 22. 1911, 551. 

Section 23. No final accoimt of an executor, administrator 
or trustee shall be allowed by the probate court unless such 
account shows, and the judge of said court finds, that all taxes 
imposed by the provisions of this part upon any property or 
interest therein belonging to the estate to be settled by said 
account and already payable, have been paid, and that all 
taxes which may become due on said estate have been paid or 
settled as hereinbefore provided, or that the payment thereof 
to the commonwealth is secured by bond or deposit or by lien 
on real estate. The certificate of the tax commissioner and the 
receipt of the treasurer and receiver general for the amount of 
the tax therein certified shall be conclusive as to the payment 
of the tax, to the extent of said certification. 

Section 24. The treasurer and receiver general shall com- 
mence proceedings for the recovery of any of said taxes within 
six months after the same become payable; and also whenever 
the judge of a probate court certifies to him that the final account 
of an executor, administrator or trustee has been filed in such 
court, and that the settlement of the estate is delayed because of 
the non-payment of said tax. The probate court shall so certify 
upon the application of any heir, legatee or other person inter- 
ested therein, and may extend the time of payment of said tax 
whenever the circumstances of the case require. 

Section 25. This part shall not apply to estates of persons 
deceased prior to the date when chapter five hundred and sixty- 
three of the acts of the year nineteen hundred and seven took 
effect, nor to property passing by deed, grant, sale or gift made 
prior to said date; but said estates and property shall remain 
subject to the provisions of law in force prior to the passage of 
said chapter. 
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Section 26. The provisions of this act, so far as they are the How con- 
same as those of existing statutes, shall be construed as continu- ^^^ ' 
ations thereof, and not as new enactments, and a reference in a 
statute which has not been repealed to provisions of law which 
have been revised and re-enacted herein shall be construed as 
applying to such provisions as so incorporated in this act; they 
shall not aflfect any act done, Uability incurred, or any right 
accrued and established, or any suit or prosecution, civil or 
criminal, pending or to be instituted, to enforce any right or 
penalty or punish any offence under the authority of existing 
laws, but the proceedings in such cases shall conform to the 
provisions of tins act. 

Section 27. Nothing in this act contained shall be con- Notaflfecting 
strued as repealing or in any way affecting any other legislation Jj}^ of^gS^^' 
passed in the year nineteen nundred and nine. [Approved June 
12, 1909. 
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[Acts of 1909, Chapter 266.] 

An Act relative to the recovery by the treasurer and 
receiver general of taxes imposed on legacies and 
successions. 

Be it enacted, etc., as follows: 

Section 1. Taxes imposed by chapter four hundred and Certam taxes 
twenty-five of the acts of the year eighteen hundred and ninety- recovered by 
one, and the acts in amendment thereof and in addition thereto, aSd wcSw 
and by chapter fifteen of the Revised Laws, and the acts in general in an 
amenctnent thereof and in addition thereto, and by chapter five SonSa^, etc. 
hundred and sixty-three of the acts of the year nineteen hundred 
and seven, and the acts in amendment thereof and in addition 
thereto, may be recovered by the treaaurer and receiver general 
in an action of contract brought in the name of the common- 
wealth, or by an information in equity brought in the supreme 
judicial court by the attorney-general at the relation of the 
treasurer and receiver general. In a proceeding under this act 
for the collection of taxes imposed by chapter four hundred and 
twenty-five of the acts of the year eighteen hundred and ninety- 
one, and the acts in amendment thereof and in addition thereto, 
or by chapter fifteen of the Revised Laws, and the acts in amend- 
ment thereof and in addition thereto, a final decree of the probate 
court in a proceeding to which the treasurer and receiver general 
was a party, fixing the amount of the tax, shall be conclusive 
as to such amount; but if there has been no such determination 
the amount may be determined in proceedings under this act. 
In a proceeding under this act for the collection of taxes imposed 
by chapter five hundred and sixty-three of the acts of the year 
nineteen hundred and seven, and the acts in amendment thereof 
and in addition thereto, the determination by the tax commis- 
sioner in accordance with the provisions of section twenty of 
said chapter, of the amount of the tax shall be final as to such 
amount: provided, however, that an executor, administrator, Proviao. 
trustee or grantee may show, in any proceeding brought against 
him under this act, any facts which would entitle him to an 
abatement under the provisions of section twenty of said chapter, 
and a judgment or decree shall be entered for the amount of the 
tax so determined less the amount proved to have been assessed 
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without authority of law, together with interest and costs. If 
upon an information brought under this act the court shall find 
that any tax remains due, it shall order the executor, adminis- 
trator, trustee or grantee to pay the same, with interest and 
costs, and execution may be awarded therefor. Execution 
awarded upon judgments and decrees for taxes imposed by 
chapter five hundred and sixty-three of the acts of the year 
nineteen hundred and seven, and the acts in amendment thereof 
and in addition thereto, shall be awarded in accordance with the 
provisions of section twenty-one of said chapter. 

Section 2. Penalties and forfeitures incurred by persons 
under the provisions of chapter five hundred and sixty-three of 
the acts of the year nineteen hundred and seven, and the acts in 
amendment thereof and in addition thereto, may be recovered 
by the treasurer and receiver general in an action of contract 
brought in the name of the commonwealth, or by an information 
in equity brought in the supreme judicial court by the attorney- 
general at the relation of the treasurer and receiver general. 

Section 3. This act shall take effect upon its passage. 
[Approved April 8, 1909. 
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[Acts of 1909, Chapter 268.] 
An Act relative to the taxation of property passing by 

WILL, OR under the LAWS REGULATING INTESTATE SUC- 
CESSION, FROM AN ADOPTED CHILD TO THE ADOPTIV^ 
PARENT OR LINEAL ANCESTOR THEREOF. 

Be it enactedy etc, as follows: 

Section 1. Section one of chapter five hundred and sixty- 
three of the acts of the year nineteen hundred and seven is hereby 
amended by inserting after the words "adopted child", in the 
sixteenth line, the words: — the adoptive parent or lineal an- 
cestor of an adoptive parent, — by striking out the word "or", 
at the end of the forty-first line, and inserting a comma in its 
place, and by inserting after the word "child", in the forty- 
second line, the words: — adoptive father or adoptive mother, 
— so as to read as follows: — Section 1. All property within 
the jurisdiction of the commonwealth, corporeal or incorporeal, 
and any interest therein, whether belonging to inhabitants of the 
commonwealth or not, which shall pass by will, or by the laws 
regulating intestate succession, or by deed, grant, or gift, except 
in cases of a bona fide purchase for full consideration in money 
or money's worth, made or intended to take effect in possession 
or enjoyment after the death of the grantor, to any person, 
absolutely or in trust, except to or for the use of charitable, 
educational or religious societies or institutions, the property of 
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which is by law exempt from taxation, or for or upon trust for 
any charitable purposes, or to or for the use of a. city or town for 
pubUc purposes, or to or for the use of (class A) the husband, 
wife, lineal ancestor, Uneal descendant, adopted child, the lineal 
descendant of any adopted child, the adoptive parent or lineal 
ancestor of an adoptive parent, the wife or widow of a son, or the 
husband of a daughter, of a decedent, or to or for the use of 
(class B) the brother, sister, nephew or. niece of a decedent, 
shall be subject to a tax of five per cent of its value for the use 
of the conunon wealth; and sucn property which shall so pass 
to or for the use of a member of class A shall be subject to a tax 
of one per cent of its value for the use of the conunonwealth if 
such value does not exceed fifty thousand dollars, to a tax of one 
and one half per cent if its value exceeds fifty thousand and does 
not exceed one hundred thousand dollars, and to a tax of two 
per cent if its value exceeds one hundred thousand dollars; and 
such property which shall so pass to or for the use of a member 
of class B shall be subject to a tax of three per cent of its value 
for the use of the conunonwealth if such value does not exceed 
twenty-five thousand dollars, to a tax of four per cent if its value 
exceeds twenty-five thousand and does not exceed one hundred 
thousand dollars, and to a tax of five per cent if its value exceeds 
one hundred thousand dollars; and administrators, executors 
and trustees, and any grantees under such conveyance made 
during the grantor's life, shall be liable for such taxes, with 
interest, until the same have been paid; but no bequest, devise 
or distributive share of an estate which shall so pass to or for the 
use of a husband, wife, father, mother, child, adopted child, 
adoptive father or adoptive mother of the deceased, unless its 
value exceeds ten thousand dollars, and no other bequest, devise 
or distributive share of an estate unless its value exceeds one 
thousand dollars, shall be subject to the provisions of this act; 
but no tax shall be exacted upon property so passing which shall 
reduce its value below the amount of the above exemptions. 

Section 2. The provisions of this act shall apply to all cases to be appiica- 
in which the said tax remains unpaid at the date of the passage ^^ certain 
hereof. 

Section 3. This act shall take effect upon its passage. [Ap- 
proved April 9, 1909, 



[Acts of 1909, Chapter 527.] 

An Act relative to the taxation of legacies and succes- 
sions. 
Be it enacted y etc,, as follows: 

Section 1. Section one of chapter five hundred and sixty- Exemp^ns 
three of the acts of the year nineteen hundred and seven, as SSSties, eSs^ 
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within the amended by chapter two hundred and sixty-eight of the acts of 
wSth.'^" *^® y®^^ nineteen hundred and nine, is hereby further amended 

1W7, 563, 1 1. by striking out the word "law", in the eleventh line, and insert- 
19091 490,' ing in place thereof the words : — the laws of this commonwealth. 

Part IV, 8 1. — by inserting after the word "purposes", in the thirteenth line, 
the words: — to be carried out within this commonwealth, — 
and by inserting after the word "town", in the thirteenth line, 
the words: — within this commonwealth, — so as to read as 
follows: — Section 1, All property within the jurisdiction of the 
commonwealth, corporeal or incorporeal, and any interest therein, 
whether belonging to inhabitants of the commonwealth or not, 
which shall pass by will, or by the laws regulating intestate suc- 
cession, or by deed, grant, or gift, except in cases of a bona fide 
purchase for full consideration in money or money's worth, made 
or intended to take effect in possession or enjoyment after the 
death of the grantor, to any person, absolutely or in trust, except 
to or for the use of charitable, educational or religious societies or 
institutions, the property of which is by the laws of this conunon- 
wealth exempt from taxation, or for or upon trust for any chari- 
table purposes, to be carried out within this commonwealth, or 
to or for the use of a city or town within this commonwealth for 
public purposes, or to or for the use of (class A) the husband, 
wife, lineal ancestor, lineal descendant, adopted child, the lineal 
descendant of any adopted child, the adoptive parent or lineal 
ancestor of an adoptive parent, the wife or widow of a son, or the 
husband of a daughter, of a decedent, or to or for the use of 
(class B) the brother, sister, nephew or niece of a decedent, shall be 
subject to a tax of five per cent of its value for the use of the com- 
monwealth; and such property which shall so pass to or for the 
use of a member of class A shall be subject to a tax of one per 
cent of its value for the use of the commonwealth if such value 
does not exceed fifty thousand dollars, to a tax of one and one half 
per cent if its value exceeds fifty thousand and does not exceed 
one hundred thousand dollars, and to a tax of two per cent if 
its value exceeds one hundred thousand dollars; and such 
property which shall so pass to or for the use of a member of 
class B shall be subject to a tax of three per cent of its value for 
the use of the commonwealth if such value does not exceed 
twenty-five thousand dollars, to a tax of four per cent if its value 
exceeds twenty-five thousand and does not exceed one hundred 
thousand dollars, and to a tax of five per cent if its value exceeds 
one hundred thousand dollars; and administrators, executors 
and trustees, and any grantees under such conveyance made 
during the grantor's life, shall be liable for such taxes, with 
interest, until the same have been paid; but no bequest, devise 
or distributive share of an estate which shall so pass to or for the 
use of a husband, wife, father, mother, child, adopted child, 
adoptive father or adoptive mother of the deceased, unless its 
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value exceeds ten thousand dollars, and no other bequest, devise 
or distributive share of an estate unless its value exceeds one 
thousand dollars, shall be subject to the provisions of this act; 
but no tax shall be exacted upon property so passing which shall 
reduce its value below the amount of the above exemptions. 

Section 2. Section four of said chapter five hundred and Repealing law 
sixty-three is hereby amended by striking out the words ''but if pa^SSSf of 
legacies or distributive shares are paid within the two years, the J^tributLV^ 
taxes thereon shall be payable at the same time", in the fifth, when within 
sixth and seventh lines, so as to read as follows: — Section 4* iM7,^6iSr'§4. 
Except as hereinafter provided, taxes imposed by the provisions 
of this act shall be payable to the treasurer and receiver general 
by the executors, administrators or trustees at the eroiration of 
two years after the date of their giving bond. If the probate 
court, acting under the provisions of section thirteen of chapter 
one hundred and forty-one of the Revised Laws, has ordered the 
executor or administrator to retain funds to satisfy a claim of a 
creditor, the payment of the tax may be suspended by the court 
to await the disposition of such claim. In all cases where there 
shall be a grant, devise, descent, or bequest to take effect in 
possession or come into actual enjoyment after the expiration 
of one or more life estates or a term of years, the taxes thereon 
shall be payable by the executors, administrators or trustees in 
oflSce when such right of possession accrues, or, if there is no 
such executor, administrator or trustee, by the person or persons 
so entitled thereto, at the expiration of one year after the date 
when the right of possession accrues to the person or persons so 
entitled. If the taxes are not paid when due, interest shall be 
charged and collected from the time the same became payable. 
Property of which a decedent dies seized or possessed, subject 
to taxes as aforesaid, in whatever form of investment it may hap- 
pen to be, and all property acquired in substitution therefor, shall 
be charged with a lien for all taxes and interest thereon which 
are or may become due on such property; but said lien shall 
not affect any personal property after the same has been sold or 
disposed of for value by the executors, administrators or trustees. 
The lien charged by this act upon any real estate or separate 
parcel thereof may be discharged by the payment of all taxes 
due and to become due upon said real estate or separate parcel, 
or by an order or decree of the probate court discharging said 
lien and securing the payment to the commonwealth of the tax 
due or to become due by bond or deposit as hereinafter provided, 
or by transferring such lien to other real estate owned by the 
owner or owners of said real estate or separate parcel thereof. 

Section 3. Section six of said chapter five hundred and sixty- substituting 
three is hereby amended by striking out the words "Actuaries* ^tenS^rfbies 
Combined Experience Tables", in the twelfth and thirteenth for Actuaries' 
lines, and inserting in place thereof the words: — "American xaEies*'^^ 

1907. 563. § 6. 
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Experience Tables", — so as to read as follows: — Section 6. 
Except as hereinafter provided, said tax shall be assessed upon 
the actual value of the property at the time of the death of the 
decedent. In every case where there shall be a devise, descent, 
bequest or grant to take effect in possession or enjoyment after 
the expiration of one or more life estates or a term of years, the 
tax shall be assessed on the actual value of the property or the 
interest of the beneficiary therein at the time when he becomes 
entitled to the same in possession or enjoyment. The value of 
an annuity or a life interest in any such property, or any interest 
therein less than an absolute interest, shall be determined by the 
"American Experience Tables" at four per cent compound 
interest. 

Section 4. Section seven of said chapter five hundred and 
sixty-three is hereby amended by striking out the words "the 
future", in the tenth line, and inserting in place thereof the 
word: — any, — so as to read as follows: — Section 7. Any 
person or persons entitled to a future interest or to future interests 
in any property may pay the tax on account of the same at any 
time before such tax would be due in accordance with the pro- 
visions hereinbefore contained, and in such cases the tax shall 
be assessed upon the actual value of the interest at the time of 
the payment of the tax, and such value shall be determined by 
the tax commissioner as hereinafter provided. In every case 
in which it is impossible to compute the present value of any 
interest the tax commissioner may, with the approval of the 
attorney-general, effect such settlement of the tax as he shall 
deem to be for the best interests of the commonwealth, and pay- 
ment of the sum so agreed upon shall be a full satisfaction of 
such tax. 

Section 5. Section thirteen of said chapter five hundred and 
sixty-three is hereby amended by striking out the word "An", 
in the first line, and inserting in place thereof the words : — A 
full and complete, — by inserting after the word "appointment", 
in the fourth line, the words: — and such inventory shall contain 
a complete list of all the assets within the knowledge of the said 
executor, administrator or trustee, — and by inserting after the 
word "such", in the fifth line, the word: — an, — so as to read 
as follows: — Section IS. A full and complete inventory and 
appraisal under oath of every estate shall be filed in the probate 
court or with the tax commissioner by the executor, adminis- 
trator or trustee within three months after his appointment, and 
such inventory shall contain a complete list of all the assets 
within the knowledge of the said executor, administrator or 
trustee. If he neglects or refuses to file such an inventory and 
appraisal he shall be liable to a penalty of not more than one 
thousand dollars, which shall be recovered by the tax commis- 
sioner for the use of the commonwealth, and the register of 
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probate shall notify the tax commissioner within thirty days after 
the expiration of said three months of the failure of any executor, 
administrator or trustee to file an inventory and appraisal in 
his office. 

Section 6. Section fourteen of said chapter five hundred and j^p^°^ 
sixty-three, as amended by chapter two hundred and sixty-eight mailed by 
of the acts of the year nineteen hundred and eight, is hereby ^bate within 
further amended by striking out the first sentence and inserting j^^rty ^ys. 
in place thereof the following: — Within thirty days after the sionermay 
fihng of the inventory and appraisal provided for in the preceding ^c!^ reswter. 
section, the register of probate shall send by mail to the tax i^oV, 663, s w. 
commissioner a copy thereof, — and by striking out the last 
sentence and inserting in place thereof the following: — A refusal 
or neglect by the register so to send a copy of such inventory and 
appraisal, or to furnish such copies or information shall be a 
breach of his official bond ; but the tax conmaissioner may excuse 
the register from filing inventories or copies of inventories and 
of wills of estates no part of which, in his judgment, appears 
to be subject to a tax under the provisions of this chapter, — 
so as to read as follows: — Section 14- Within thirty days after 
the filing of the inventory and appraisal provided for in the 
preceding section, the register of probate shall send by mail to 
the tax commissioner a copy thereof. The register shall also, 
within the same period, send by mail to the tax commissioner 
a copy of the will of the decedent, if such has been allowed by 
the probate court. The register shall also fiu^nish such copies 
of papers in his office as the tax commissioner shall require, and 
shall furnish information as to the records and files in his office 
in such form as the tax commissioner may require. A refusal 
or neglect by the register'so to send a copy of such inventory and 
appraisal, or to furnish such copies or information shall be a 
breach of his official bond; but the tax conmaissioner may excuse 
the register from filing inventories or copies of inventories and 
of wills of estates no part of which, in his judgment, appears to 
be subject to a tax under the provisions of this chapter. 

Section 7. Said chapter five hundred and sixty-three is Securities and 
hereby further amended by striking out section sixteen and 3Si^^*to ^^ 
inserting in place thereof the following: — Section 16, Securi- foreign repre- 
ties or assets belonging to the estate of a deceased non-resident tax is *^id." 
shall not be delivered or transferred to a foreign executor, admin- ^^^' ^^' * ^®- 
istrator or legal representative of such decedent, unless such 
executor, administrator or legal representative has been hcensed 
to receive the said securities or assets under the provisions of 
section three of chapter one hundred and forty-eight of the 
Revised Laws. License to receive, sell, transfer or convey 
securities or assets under the provisions of section three of said 
chapter one hundred and forty-eight of the Revised Laws shall 
not be granted unless it appears to the judge of the probate court 
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that all taxes imposed by the provisions of this act have been 
paid or secured according to law. Any person or corporation 
that delivers or transfers any securities or assets belonging to the 
estate of a non-resident decedent before all taxes imposed thereon 
by the provisions of this act have been paid or secured according 
to law, shall be liable for such tax in an action of contract brought 
by the treasurer and receiver general. The notice required by 
section three of said chapter one hundred and forty-eight to be 
given to the treasurer and receiver general shall be given to the 
tax commissioner in regard to all property subject to the pro- 
visions of this act, instead of being given to the treasurer and 
receiver general. 

Section 8. Whenever any person shall exercise a power of 
appointment derived from any disposition of property made 
prior to September first, nineteen hundred and seven, such 
appointment when made shall be deemed to be a disposition 
of property by the person exercising such power, taxable under 
the provisions of chapter five hundred and sixty-three of the acts 
of the year nineteen hundred and seven, and of all acts in amend- 
ment thereof and in addition thereto, in the same manner as 
though the property to which such appointment relates belonged 
absolutely to the donee of such power, and had been bequeathed 
or devised by the donee by will; and whenever any person possess- 
ing such a power of appointment so derived shall omit or fail to 
exercise the same within the time provided therefor, in whole or 
in part, a disposition of property taxable under the provisions of 
chapter five hundred and sixty-three of the acts of the year nine- 
teen hundred and seven and all acts in amendment thereof and 
in addition thereto shall be deemed to take place to the extent 
of such omission or failure in the samie manner as though the 
persons or corporations thereby becoming entitled to the posses- 
sion or enjoyment of the property to which such power related 
had succeeded thereto by a will of the donee of the power failing 
to exercise such power, taking effect at the time of such omission 
or failure. The provisions of chapter fifteen of the Revised 
Laws, chapter four hundred and seventy-three of the acts of the 
year nineteen hundred and two, chapters two hundred and forty- 
eight, two hundred and fifty-one and two hundred and seventy-six 
of the acts of the year nineteen hundred and three, chapter four 
hundred and twenty-one of the acts of the year nineteen hundred 
and four, chapters three hundred and sixty-seven and four hun- 
dred and seventy of the acts of the year nineteen hundred and five 
and chapter four hundred and thirty-six of the acts of the year 
nineteen hundred and six are hereby repealed in so far as they 
apply to the taxation of property passing through or by reason of 
powers of appointment created in dispositions of property made 
subsequent to June eleventh, eighteen hundred and ninety-one 
and prior to September first, nineteen hundred and seven, which 
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have not been fully exercised prior to the passage of this act or 
the taxes thereon settled under the provisions of chapter foiu- 
hundred and twenty-one of the acts of the year nineteen hundred 
and four. The provisions of section twenty-five of chapter five 
hundred and sixty-three of the acts of the year nineteen nundred 
and seven are hereby repealed in so far as the same are incon- 
sistent with the provisions of this act. 

Section 9. Whenever an executor, administrator, trustee, or Highest rate 
any person who is liable to taxation under the provisions of iSfS^luontT 
chapter five hundred and sixty-three of the acts of the year nine- ^^t furnished. 
teen hundred and seven and all acts in amendment thereof and 
in addition thereto, refuses or neglects to furnish the tax com- 
missioner with any information which in the opinion of the tax 
commissioner is necessary to the proper computation of the taxes 
payable by such executor, administrator, trustee or person, after 
having been requested so to do, the tax commissioner shall 
certify such taxes at the highest rate at which they could in any 
event be computed. 

Section 10. The provisions of sections two and four of this Sections 2 and 
act shall apply to all cases in which the tax remains unpaid at w^re^tex is 
the date of the passage hereof. 209Mi8 I86 

Section 11. The provisions of section five of this act shall section 5 not 
not apply to executors, administrators or trustees appointed prior Secutors*etc 
to the passage hereof, but such executors, administrators or appointed 
trustees shall remain subject to the provisions of said section ^e! *° ^^^ 
thirteen prior to its amendment. 

Section 12. This act shall take effect upon its passage. 
[Approved June 19, 1909. 



[Acts of 1910, Chapter 481.] 

An Act relative to the accounts of executors, admin- 
istrators AND TRUSTEES. 
Be it enacted, etc,, as follows: 

Section 1. The final or other account heretofore or here- Final account 
after filed of an executor, administrator or trustee heretofore or igoiyigoyplrt 
hereafter appointed, may be allowed by the probate court, if \Y^J^: 
such account shows, and the judge of said court finds, that all 209 Mass*. 321. 
taxes imposed by the provisions of Part IV of chapter four 
hundred and ninety of the acts of the year nineteen hundred 
and nine, and of acts in amendment thereof or in addition 
thereto, upon any property or interest therein belonging to the 
estate to be settled by said account and already payable have 
been paid, and that such property, or interest therein, has been 
transferred to a trustee appointed by a probate court of this 
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commonwealth who has given bond, with sufficient sureties, in 
such a sum as to insure the payment of all taxes which may 
become due on said estate, unless such trustee is exempted from 
giving sureties by the probate court appointing him. 
Repeal. SECTION 2. So much of section twenty-three of Part IV of 

said chapter four hundred and ninety as is inconsistent here- 
with is hereby repealed. 

Section 3. This act shall take effect upon its passage. 
[Approved May 4, 1910, 
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An Act relative to the accounts of executors, admin- 
istrators AND TRUSTEES. 

Be it enacted f etc., as follows: 

Section 1. In all cases in which a tax is due under the pro- 
visions of chapter four hundred and ninety. Part IV, of the 
acts of the year nineteen hundred and nine, and the amount 
thereof cannot be ascertained, the final account of the execu- 
tor, administrator or trustee liable therefor may be allowed if 
it appears that all taxes imposed by the provisions of said chap- 
ter upon any property or interest therein belonging to the 
estate to be settled by said account and already payable, the 
amount of which can be ascertained, have been paid, and that 
such property or interest therein, has been transferred to a 
trustee appointed by a probate court of this commonwealth 
who has given bond, with sufficient sureties, in such a sum as to 
insure the payment of all taxes which are or may become due on 
said estate, unless such trustee is exempted from giving sureties 
by the probate court appointing him; and such trustee shall be 
liable for such taxes and the interest thereon in the same man- 
ner and to the same amount as if he had been the executor, 
administrator or trustee originally liable therefor, and the prop- 
erty received by him shall be subject to a lien for said taxes 
and interest until the same are paid. 

Section 2. This act shall take effect upon its passage. 
[Approved March 25, 1911, 
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[Acts of 1911, Chapter 359.] 

An Act relative to information filed with the tax com- 
missioner IN CONNECTION WITH THE ASSESSMENT OF TAXES 
UPON LEGACIES AND SUCCESSIONS. 

Be it endcted, etc, as follows: 

Section 1. Papers, copies of papers, affidavits, statements, information 
letters and other information and evidence filed with the tax Sfed wHh tol 
commissioner in connection with the assessment of taxes upon oommisaioner 
legacies and successions, except inventories filed with the tax thepubUc** 
commissioner under the provisions of section thirteen of Part ^^n*^ges 
IV of chapter four hundred and ninety of the acts of the year 
nineteen hundred and nine, as amended by section five of 
chapter five hundred and twenty-seven of the acts of the year 
nineteen hundred and nine, shall be open only to the inspection 
of persons charged or likely to become charged with the pay- 
ment of taxes in the case in which such paper, copy, affidavit, 
statement, letter or other information or evidence is filed, or 
their representatives, and to the tax commissioner, his deputy, 
assistants and clerks and such other officers of the common- 
wealth and other persons as may, in the performance of their 
duties, have occasion to inspect the same for the purpose of 
assessing or collecting taxes. 

Section 2. Nothing in this act shall be construed as limit- Not to limit 
ing the duties imposed upon the supervisors of assessors by supenrSora 



section six of Part III of chapter four hundred and ninety of ^^^Jj^^. jg^g 
the acts of the year nineteen hundred and nine, or as prohibit- 490, Part lii, 
ing the use of such papers, copies, affidavits, statements, letters ^ ^' 
and other information and evidence in legal proceedings in- 
volving the assessment, collection or abatement of taxes. 

Section 3. This act shall take effect upon its passage. 
[Approved April 29, 1911, 



[Acts of 1911, Chapter 502.] 

An Act relative to the taxation of legacies and suc- 
cessions. 

Be it enacted, etc., as follows: 

Section 1. Section three of Part IV of chapter four hundred shares of 
and ninety of the acts of the year nineteen hundred and nine Itate^iroad 
is hereby amended by inserting after the word "death", in the S^t^S'**°" 
second line, the words: — including so much of each share of certain ca»Bs. 
stock in any railroad or street railway company or telegraph looo! 490^ Part 
or telephone company incorporated under the laws of this iJe Mass. 533. 
commonwealth and also under the laws of some other state or 



28 



Acts of 1911, Chapter 551. 



Retroactive in 
certain cases. 



country as is proportional to the part of such company's line 
lying without the commonwealth, — so as to read as follows: — 
Section 3. Property of a resident of the commonwealth which 
is not therein at the time of his death, including so much of 
each share of stock in any railroad or street railway company 
or telegraph or telephone company incorporated under the 
laws of this commonwealth and also under the laws of some 
other state or country as is proportional to the part of such 
company's line lying without the commonwealth, shall not be 
taxable under the provisions of this part if legally subject in 
another state or country to a tax of like character and amount 
to that hereby imposed, and if such tax be actually paid or 
guaranteed or secured in accordance with law in such other 
state or country; if legally subject in another state or country 
to a tax of like character but of less amoimt than that hereby 
imposed and such tax be actually paid or guaranteed or secured 
as aforesaid, such property shall be taxable under this part to 
the extent of the difference between the tax thus actually paid, 
guaranteed or secured, and the amoimt for which such property 
would otherwise be liable hereunder. Property of a non-resi- 
dent decedent which is within the jurisdiction of the common- 
wealth at the time of his death, if subject to a tax of like charac- 
ter with that imposed by this part by the law of the state or 
country of his residence, shall be subject only to such portion 
of the tax hereby imposed as may be in excess of such tax im- 
posed by the laws of such state or country: provided, that a 
like exemption is made by the laws of such other state or 
country in favor of estates of citizens of this commonwealth, 
but no such exemption shall be allowed until such tax provided 
for by the law of such other state or country shall be actually 
paid, guaranteed, or secured in accordance with law. 

Section 2. The provisions of this act shall apply to all 
cases in which the tax remains unpaid at the date of the pas- 
sage hereof. 

Section 3. This aCct shall take effect upon its passage. 
[Approved May 27, 1911. 
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[Acts of 1911, Chapter 551.] 

An Act relative to the appointment of administrators 
of the estates of deceased persons. 

Be it enacted, etc, as follows:' 

Section twenty-two of Part IV of chapter four hundred and 
ninety of the acts of the year nineteen hundred and nine is 
hereby amended by striking out the words "if it then appears 
that there is no will in existence", at the end thereof, so as to 
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read as follows: — Section 22, If, upon the decease of a person 
leaving an estate liable to a tax under the provisions of this 
part, a will disposing of such estate is not offered for probate, 
or an application for administration made within four months 
after such decease, the probate court, upon application by the 
tax commissioner, shall appcnnt an administrator. [Approved 
June 16, 1911. 
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American Experience Tables. — Discounted at 4 Per Cent. Compound 

Interest. 

[Explanation: To find the present worth of the life estate of a person multiply the principal of the 
fund by the figure in column 1 opposite the age of the person at the nearest birthday. Example: A, who 
is 26 years 4 months old at the death of B, is given by B's will, a life estate in property valued at S20,000. 
Solution: Opposite age 26 in column 1 is .7143; multiply .7143 X S20.000 » S14,286. 

To find the present worth of an annuity of a given amount for life, multiply the annuity by the figure 
in column 2 opposite the age at the nearest birthday of the person receiving the annuity. Example: A, 
who is 25 years, 7 months old at death of B, is given by B's will an annuity of $800 for life. Solution: 
Opposite age 26 in column 2 is 17.857; multiply 17.857 X $800 » $14,285.60.) 
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INHERITANCE TAX CASES. 



162 Mass. 113. 

William Minot, Jr. & others, executors, vs, Elisa C. 
WiNTHROP & others. 

Norfolk. May 14, 1894. — October 17, 1894. 

Anna O. Williams vs, Charles P. Bowditch, executor. 
Suffolk. May 14, 1894. — October 17, 1894. 

Simeon N. West & another, executors, vs, Henry M. JPhillips, 
Treasurer of the Commonwealth, & others. 

Bristol. May 14, 1894. — October 17, 1894. 

Present: Field, C.J., Allen, Holmes, Knowlton, Morton, Lathrop, 

& Barker, JJ. 

Tax on CoUaieral Legacies and Successions — Constitviional Law — Tenant for 
Life and Remainderman — Annuity — Exemption of Charitable Societies, etc. 

The St. of 1891, o. 425, entitled "An Act imposing a tax on collateral legacies and suc- 
cessions,*' is constitutional, as the privilege of transmitting and receiving by will or 
descent property on the death of the owner is a ** commodity" within the meaning 
of this word in the Constitution of Massachusetts, c. 1, $ 1, art. 4, and an excise 
may be laid upon it; and the objections that the tax is unequal because not imposed 
upon all estates and upon all heirs, devisees, legatees, and distributees, and is unreason- 
able on account of the exemption in the proviso of the first section, *'that no estate 
shall be subject to the provisions of this act luiless the value of the same, after the 
payment of all debts, shall exceed the sum of ten thousand dollars," are not weU 
founded. Lathrop, J. dissenting. 

The provisions of $ 2 of St. 1891, c. 425, entitled "An Act imposing a tax on collateral 
legacies and successions," to the effect that where property is bequeathed to a direct 
heir for life or for a term of years, and the remainder to a collateral heir or to a stran- 
ger to the blood, the value of the prior estate shall be appraised and deducted from 
the appraised value of the property, and the remainder shall be subject to a specified 
tax, contemplate that the tax shall be computed and deducted from the principal 
simi and paid over to the Treasurer of the Commonwealth, under $ 4, "at the ex- 
piration of two years from the date" of the executor's bond, or when the legacy is 
paid, if paid within the two years; and the amount of the loss of the income of the 
tenant for life or for years caused by the diminution of the principal of the fund is 
not to be made up to him out of the principal or out of the general funds of the estate. 

The St. 1891, c. 425, imposing a tax on collateral legacies and successions, contemplates 
in the case of an annuity that the tax is to be paid out of the annuity as soon as the 
annuity becomes payable, and at the time when payments on account of it are made. 

The exemption under St. 1891, c. 425, $ 1, of "charitable, educational, or religious socie- 
ties or institutions, the property of which is exempt by law from taxation," from the 
pasnnent of the tax imposed by that statute, is confined to societies the property of 
which is exempt from taxation by the laws of this Commonwealth. 

The first case is an appeal by Elisa C. Winthrop, Julia G. Irving, 
the Congregational Church and the St. John's Episcopal Church of Canan- 
daigua in the State of New York, from a decree of the Probate Court for 
the County of Norfolk upon the constitutionality of St. 1891, c. 425, and 
its application to certain legacies given the appellants by the will of Cornelia 
A. G. Winthrop. Hearing before Lathrop, J., who reported the case for 
the consideration of the full court. The facts appear in the opinion. 



MiNOT V. WiNTHROP. 33 

The second case is an action of contract against the executor of the 
will of Elizabeth B. Bowditch, to recover the balance of a legacy of $6,000 
given to the plaintiff by the will. The declaration alleged that the de- 
fendant had paid the plaintiff $5,700, and, without requiring any bond 
from the plaintiff, had refused to pay the remaining $300, solely upon 
the ground that he had the right to withhold that sum and pay it as a 
tax to the Treasurer of the Commonwealth, under St. 1891, c. 425. The 
declaration further alleged that the statute was imconstitutional and void. 
In the Superior Court the defendant demurred to the declaration, on the 
grounds that no legal cause of action was set forth therein and that St. 
1891, c. 425, was constitutional. The Superior Court sustained the de- 
murrer; judgment was ordered for the defendant, and the plaintiff appealed 
to this court. 

The third case is an appeal by Charles F. Folger and others, legatees 
under the will of Richard Curtis, from a decree of the Probate Court for 
the County of Bristol to the effect that St. 1891, c. 425, is constitutional, 
and that the testator's estate, by virtue of its provisions, is subject to a 
tax payable to the Commonwealth. Hearing before Knowlton, J., who 
reserved the case for the determination of the full court. The facts appear 
in the opinion. 

F, Rackemann, for the executors in the first case, read the papers. 

W. G. Rttssell & J. Fox, for the plaintiffs in the first two cases. 

A, M, Goodspeed, for Charles F. Folger and others, submitted the case 
on a brief. 

H, M, Knowlton, Attorney General, <Sc G, C, Travis, First Assistant 
Attorney General for the Treasurer of the Commonwealth. 

Field, C.J. These cases make it necessary for us to determine the 
constitutionality of St. 1891, c. 425. The objections urged against this 
statute are that the right of succession to property on the death of the 
owner is a necessary incident of property which is protected by the Con- 
stitution of Massachusetts; that a tax upon such succession is in effect 
a tax upon the property, and is subject to the limitations put upon a tax 
upon estates by the Constitution; that if such a tax is not a tax upon 
property, but an excise upon the right of succession, this right cannot be 
considered as "goods, wares, merchandise, and commodities," within 
the meaning of these words in the Constitution; and that even if the right 
can be considered as a commodity, the tax imposed by the statute is un- 
reasonable, because the statute is unequal in its operation, and makes 
arbitrary distinctions between those persons and estates which are and 
those which are not subject to its provisions. The Attorney General 
concedes that the tax imposed by the statute is invalid if it is a tax on 
property or estates. He contends that the tax is an excise; that the suc- 
cession to property on the death of the owner is a privilege created by law, 
and a commodity within the meaning of the Constitution, and that as an 
excise the tax is reasonable. 

St. 1891, c. 425, purports to be a statute imposing a tax, and we think 
it apparent that the Legislature, in passing it, intended to act under the 
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power granted to the General Court by the Constitution, to impose and 
levy taxes. The Constitution, c. 1, § 1, art. 4, gives to the General Court 
full power "to impose and levy proportional and reasonable assessments, 
rates, and taxes upon all the inhabitants of and persons resident and es- 
tates lying within the said Commonwealth; and also to impose and levy 
reasonable duties and excises upon any produce, goods, wares, merchandise, 
and commodities whatsoever, brought into, produced, manufactured, or 
being within the same; to be issued and disposed of by warrant, under 
the hand of the Governor of this Commonwedth for the time being, with 
the advice and consent of the Council, for the public service, in the neces- 
sary defence and support of the government of the said Commonwealth, 
and the protection and preservation of the subjects thereof, according to 
such acts as are or shall be in force within the same." The Constitution 
also provides as follows: "And while the public charges of government, 
or any part thereof, shall be assessed on polls and estates, in the manner 
that has hitherto been practised, in order that such assessments may be 
made with equality, there shall be a valuation of estates within the Com- 
monwealth taken anew once in every ten years at least, and as much oftener 
as the General Court shall order." 

In the Constitutional Convention the committee appointed to prepare 
a Declaration of Rights and a Frame of a Constitution reported a draft 
of a Constitution which gave to the General Court in the matter of taxation 
only the authority " to impose and levy proportional and reasonable assess- 
ments, rates, and taxes upon the persons of all the inhabitants of and 
residents within the said Commonwealth, and upon all estates within the 
same, to be issued and disposed of by warrant," etc. This was in effect 
the same as in the Province Charter. This draft also contained the fol- 
lowing provision: " And that public assessments may be made with equality, 
there shall be a valuation of estates within the Commonwealth taken 
anew once in every ten years at the least." Journal of Convention, 1779-80, 
p. 197, c. 2, § 1, art. 3, of the draft. In the Convention the paragraphs 
above quoted were referred to committees, who reported them in the form 
in which they stand in the Constitution. Ibid. pp. 61-63. Under the 
Province Charter the General Court had laid imposts and excises in addi- 
tion to taxes and assessments upon the persons and estates of the inhabit- 
ants, but it is evident that the framers of the Constitution intended that 
the authority to do this should be express. But neither in the Province 
nor in England had there been a tax on legacies and inheritances at the time 
when the Constitution was adopted, although it was a form of taxation 
which had been used on the Continent of Europe. See The Inheritance 
Tax, by Max West, Vol. 4, No. 2, of the Studies in History, Economics, 
and Public Law of Columbia College; Smith's Wealth of Nations, Book 5, 
c. 2; Dos Passos on Collateral Inheritance Taxes; Hanson's Probate, 
Legacy, and Succession Duties. 

The descent or devolution of property on the death of the owner in 
England and in this country has always been regulated by law. We have 
no occasion in these cases to consider whether the I^egislature has the 
power to make the Commonwealth the universal legatee or successor of 
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all the property of all its inhabitants when they die, for the purposes not 
only of paying the public charges, but also of distributing the property 
according to its will among the living inhabitants, or for the purpose of 
abolishing private property altogether. We assume that under the Con- 
stitution this cannot be done, either directly or indirectly; that the Legis- 
lature cannot so far restrict the right to transmit property by will or by 
descent as to amount to an appropriation of property generally; that it 
cannot impose a tax which shall be equivalent, or almost equivalent, to the 
value of the property, and cannot so limit the persons who can take a^ 
heirs, devisees, distributees, or legatees that the great mass of all the prop- 
erty of the inhabitants must become vested in the Commonwealth by 
escheat. The State can take property by taxation only for the public 
service, and we assimie that its right to take property, if any exists, by 
regulating the distribution of it on the death of the owner, is limited in the 
same manner, and that this right must be exercised in a reasonable way. 

Under our system of law the right to make a will or testament, and the 
right to transmit or take property by descent, are now mainly, if not wholly, 
regulated by statute. In Mager v. Grima, 8 How. 490, 493, the Supreme 
Court of the United States say of a statute of Louisiana: "Now the law 
in question is nothing more than an exercise of the power which every 
State and sovereignty possesses, of regulating the manner and term upon 
which property real or personal within its dominion may be transmitted 
by last will and testament, or by inlieritance, and of prescribing who shall 
and who shall not be capable of taking it." In Brettun v. Fox, 100 Mass. 
234, this court say: "The objection of the respondent that the statute 
could not constitutionally limit the owner's power of testamentary dis- 
position is equally novel and unfounded. The power to dispose of property 
by will is neither a natural nor a constitutional right, but depends wholly 
upon statute, and may be conferred, taken away, or limited and regulated, 
in whole or in part, by the Legislature; and no exercise of legislative author- 
ity in this respect is more usual than that which secures to a widow a cer- 
tain share in the estate of her husband." See Lavery v. Egan, 143 Mass. 
389. 

If, under the power to regulate the devolution of property on the death 
of the owner, the Legislature cannot take away altogether the inheritable 
quality of property, yet such regulations as are thought reasonable concern- 
ing the persons who may take or transmit real or personal property by 
will or inheritance have been made in every civilized state. Taxes on lega- 
cies and inheritances, or on succession in any form to property on the 
death of the owner, have generally been considered, not as taxes upon 
property, but as excises upon the privilege of taking or transmitting property 
in this way. The decision in Curry v. Spencer, 61 N. H. 624, that a statute 
imposing such a tax is in violation of the Constitution of New Hampshire, 
goes on the ground that the tax is not proportional, and so cannot be sup- 
ported as a tax upon property under the Constitution of that State, which 
it seems authorizes only taxes and assessments upon polls and property. 
See State v. United States & Canada Express Co, 60 N. H. 219. 

The Constitution of the United States, by Art. 1, | 8, provides as follows: 
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"The Congress shall have power to lay and collect taxes, duties, imposts, 
and excises, to pay the debts and provide for the common defence and 
general welfare of the United States; but all duties, imposts, and excises 
shall be uniform throughout the United States." Direct taxes must be 
apportioned among the several States according to the respective numbers 
of their inhabitants, to be determined as provided by the second section 
of the same article. In Scholey v. Rew, 23 Wall. 331, the validity of the 
succession taxes imposed by the U. S. St. of June 30, 1864, as amended 
by the U. S. St. of July 13, 1866, was considered. 13 Sts. at Large, 287 
et 8eq. 14 Sts. at Large, 140 el seq. There was no room for any contention 
that the Congress of the United States could regulate in the States the 
transmission of property by will or inheritance, and the question was 
whether it had authority under the taxing power to impose such taxes. 
The decision was that such taxes were not direct taxes, but excises or duties, 
and as such within the authority of Congress to lay and collect without 
apportionment among the States. The decisions generally are that such 
taxes are excises. See Mager v. Grima, 8 How. 490; In re McPherson, 104 
N. Y. 306; In re Swift, 137 N. Y. 77; In re Knoedler, 140 N. Y. 377; Wal- 
lace V. Myers y 38 Fed. Rep. 184; State v. Dalrymple, 70 Md. 294; Tyson 
V. State, 28 Md. 577; Eyre v. Jacob, 14 Grat. 422; Pullen v. County Com- 
missioners, 66 N. C. 361; Dos Passos on Collateral Inheritance Taxes; 
Hanson's Probate, Legacy, and Succession Duties. 

It is contended that the authority given in our Constitution to the Gen- 
eral Court is not to levy duties and excises generally, but only to levy- 
duties and excises "upon any produce, goods, wares, merchandise, and 
commodities whatsoever, brought into, produced, manufactured, or being 
within the " Commonwealth. The excises to which the inhabitants of the 
Province of Massachusetts Bay were accustomed were taxes in the nature 
of license fees for carrying on certain kinds of business, taxes on the sale 
of goods, wares, and merchandise, such as intoxicating liquors, tea, coffee, 
and chocolate, china ware, etc., and stamp taxes on legal papers. The words 
"produce, goods, wares, merchandise . . . brought into, produced, man- 
ufactured, or being" within the Commonwealth, are words of definite 
meaning, but the words "and commodities whatsoever" are of less certain 
signification. In the general sense a commodity is something of conven- 
ience, advantage, benefit, or profit, and in a special sense a commodity is 
something produced for use, and an article of trade or commerce. It has 
been decided that the word "commodities" in our Constitution is not 
used in this special sense, and that it means more than "produce, goods, 
wares, merchandise." In Portland Bank v. Apthorp, 12 Mass. 252, 256, 
the court say: "The term 'excise' is of very general signification, meaning 
tribute, custom, tax, toUage, or assessment. It is limited, in our Consti- 
tution, as to its operation, to produce, goods, wares, merchandise, and 
commodities. This last word will perhaps embrace everything which 
may be a subject of taxation, and has been applied by our Legislature, 
from the earliest practice under the Constitution, to the privilege of using 
particular branches of business or employment, as the business of an auc- 
tioneer, of an attorney, of a tavern keeper, of a retailer of spirituous liquors. 
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etc. It must have been under this general term ' commodity/ which signifies 
convenience, privilege, profit, and gains, as well as goods and wares, which 
are only its vulgar signification, that the Legislature assiuned the right, 
which has been imiformly, and without complaint, exercised for thirty 
years, of exacting a sum of money from attorneys and barristers at law, 
vendue masters, tavern keepers, and retailers. For every man has a natural 
right to exercise either of these employments free of tribute, as much as a 
husbandman or mechanic has to use his particular calling. The money 
required of them is not a proportional tax; nor is it an excise or duty upon 
produce, goods, wares, or merchandise. It is a commodity, convenience, 
or privilege, which the Legislature has, by contemporaneous construction 
of the Constitution, assumed a right to sell at a reasonable price; and, by 
parity of reason, it may impose the same conditions upon every other em- 
ployment or handicraft." It was held in that case that the statute laying 
a tax on the stock of a banking corporation was an excise on the franchise 
or employment, and as such was constitutional. Since that decision the 
Legislature has often imposed excises upon the franchises of corporations. 
See Commonwealth v. People's Five Cents Savings Bank, 5 Allen, 428; Com- 
HKMwealth v. Lowell Gas Light Co, 12 Allen,* 75; Commxmwealth v. Hamilton 
Manuf, Co, 12 Allen, 298; Commonwealth v. Provident Institution for Savings, 
12 Allen, 312; Manufacturers' Ins. Co, v. Loud, 99 Mass. 146; Attorney 
General v. Bay State Mining Co, 99 Mass. 148; Commonwealth v. Lancaster 
Savings Bank, 123 Mass. 493; Commonwealth v. Barnstable Savings Bank, 
126 Mass. 526; Connecticut Ins, Co, v. Commonwealth, 133 Mass. 161. 

In Attorney General v. Bay State Mining Co,, uhi supra, the court say: 
" It is not merely the creation of corporate functions and privileges, or the 
conferring of rights and franchises by the Legislature, which entitles the 
State to tax the possessor of such privileges and rights. The exercise of 
powers or privileges, and even of occupations without especial powers or 
privileges, may be equally subjected to such taxation, under the consti- 
tutional authority to 'impose and levy reasonable duties and excises.' 
It was so considered in the case of Portland Bank v. Apthorp, 12 Mass. 252; 
and the tax of one per cent, laid upon the capital stock of the bank, was 
justified upon principles equally applicable to individuals transacting 
similar business, and to brokers, factors, auctioneers, etc." 

Jn Commonwealth v. Lancaster Savings Bank, uhi supra, the court say: 
"A duty or excise may thus be exacted not merely upon certain articles 
produced or brought into the State, but also upon any commodities what- 
soever. 'Commodity' is a general term, and includes the privilege and 
convenience of transacting a particular business; and, upon persons carry- 
ing on such business, it has never been questioned that the Legislature may 
levy an excise, or provide that a license must be obtained in order to transact 
it." 

In Gleason v. McKay, 134 Mass. 419, it was decided that St. 1878, c. 
275, was unconstitutional. That statute attempted to apply St. 1865, 
c. 283, "to companies, copartnerships, and other associations having a 
location or place of business within this Commonwealth, in which the bene- 
ficial interest is held in shares which are assignable without consent of the 
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other associates specifically authorizing such transfer." The St. 1865, c. 
283, imposed an excise tax upon the franchise of certain corporations. 
It was held that the tax intended to be imposed by St. 1878, c. 275, was 
not in the nature of a license fee, but of an excise upon a franchise or privilege, 
and that the defendant enjoyed no franchises or privileges conferred upon 
it by the Legislature. The defendant was a partnership, the peculiar 
feature of which was that by agreement between the partners the interest 
of each might be transferred in much the same manner as stock in an in- 
corporated company. This peculiar feature was held not to be a commodity 
within the meaning of the Constitution. It is to be noticed that the tax 
intended to be imposed was not upon a business or employment. The 
statute in terms applied only to certain kinds of partnership, leaving other 
partnerships and persons doing the same kinds of business untaxed, and 
the partnerships taxed possessed no especial privileges derived from the 
Legislature. In Portland Bank v. Apthorp it was said of excises: "Taxes 
of this sort must undoubtedly be equal; that is, they must operate upon 
all persons who exercise the employment which is so taxed.'' As the tax 
considered in Gleason v. McKay was not upon a business or employment, 
and as there was no franchise or privilege conferred by the Legislature, 
the distinction between partnerships with transferable shares and those 
without rendered the tax unequal and unreasonable, because it was a 
discrimination founded upon an immaterial fact. See Oliver v. Washingt(yn 
Mills, 11 Allen, 268. 

When the Constitution of Massachusetts was adopted, Massachusetts 
was in many respects an independent State, and the Legislature could lay 
duties and imposts on imported goods, wares, and merchandise as well as 
excises on domestic goods, wares, merchandise, and commodities, and taxes 
and assessments upon the persons and estates of the inhabitants. The 
Constitution of the United States took from the States the right to lay 
"imposts or duties on imports or exports," but it did not affect the other 
powers of taxation possessed by the States unless they interfered with the 
powers granted to the United States. The language of the Constitution 
of Massachusetts is general, and may well be held to authorize the laying 
of excises upon all such gainful employments and privileges as are created 
or may be regulated by law, and commonly have been considered legitimate 
subjects of taxation in other States and countries. We are of opinion that 
the privilege of transmitting or receiving by will or descent property on the 
death of the owner, is a commodity within the meaning of this word in the 
Constitution, and that an excise may be laid upon it. Although St. 1891, 
c. 425, in form imposes a tax upon the property which passes in the manner 
described in the first section, yet the tax plainly is not meant to be a sub- 
stitute for the annual tax upon estates, or to be an additional tax of that 
nature; the statute can only take effect by regarding the tax as an excise, 
and the statute should be so construed as to take effect, if such a construction 
reasonably can be given to it. We see no difficulty in doing this, and are 
of opinion that the statute was intended to impose a tax in the nature of 
an excise. 

The only other condition expressed in the Constitution is that duties and 
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excises must be reasonable. In Connecticut Ins, Co. v. Commonwealth, 
133 Mass. 161, 163, the court say: "The power to determine what callings, 
franchises, or privileges, or, to use the language of the Constitution, * com- 
modities,' shall be subjected to an excise, and the amount of such excise 
belongs exclusively to the Legislature. The provision that it must be 'rea- 
sonable' was not designed to give to the judicial department the right to 
revise the decisions of the Legislature as to the policy and expediency of 
an excise. Great latitude of discretion is given to the Legislature in de- 
termining, not only what 'commodity' shall be subjected to excise, but 
also the amount of the excise and the standard or measure to be adopted 
as llhe foundation of the proposed excise. The court cannot declare a tax 
or excise illegal and void, as being unreasonable, unless it is unequal, or 
plainly and grossly oppressive, and contrary to common right." 

The tax imposed by the statute we are considering is said to be unequal, 
because it is not imposed upon all estates and upon all heirs, devisees, leg- 
atees, and distributees. To make a distinction between collateral kindred 
or strangers in blood and kindred in the direct line in reference to the assess- 
ment of such a tax, either by exempting the kindred in the direct line or 
by imposing on collaterals and strangers a higher rate of taxation, has the 
sanction of nearly all States which have levied taxes of this kind. It has 
a sanction in reason, for the moral claim of collaterals and strangers is less 
than that of kindred in the direct line, and the privilege is therefore greater. 
The tax imposed by this statute is uniformly imposed upon all estates and 
all persons within the description contained in it, and the tax is not plainly 
and grossly oppressive in amount. 

It is also contended that the tax is unreasonable on account of the ex- 
emption contained in the proviso of the first section of the statute, "that 
no estate shall be subject to the provisions of this act unless the value of 
the same, after the payment of all debts, shall exceed the sum of ten thousand 
dollars." In all, or nearly all, systems of taxation there are some exemptions; 
but the objection here is that estates whose value, after payment of all 
debts, shall not exceed ten thousand dollars are exempt, without regard 
to the value of the property received by the devisees, legatees, heirs, or 
distributees. It is argued that the excise, if upon the privilege of taking 
property by will or descent, should be the same whenever the privilege 
enjoyed is the same in kind and extent, whatever may be the value of the 
estate, and that the exemptions should relate to the value of the property 
received by those who have the privilege of receiving it, and not to the 
value of the estate. But the right or privilege taxed can perhaps be regarded 
either as the right or privilege of the owner of property to transmit it on his 
death, by will or descent, to certain persons, or as the right or privilege of 
these persons to receive the property. The tax too has some of the char- 
acteristics of a duty on the administration of the estates of deceased persons. 
The cost of administering small estates is proportionately greater than 
that of administering large ones, and this of itself, particularly in intestate 
estates, operates to diminish the amounts received very much as a tax 
would. The statutes of the different States and nations which have levied 
taxes on devises, legacies, and inheritances have usually made exemptions, 
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and these have sometimes related to the value of the estates, and some- 
times to the value of the property received by the heirs, devisees, legatees, 
or distributees. The exemption in the statute under consideration is cer- 
tainly large as an exemption of estates, but it is peculiarly within the dis- 
cretion of the Legislature to determine what exemptions should be made in 
apportioning the burdens of taxation among those who can best bear them, 
and we are not satisfied that this exemption is so clearly unreasonable as 
to require us to declare the statute void. 

The result is, in the opinion of a majority of the court, that in Williams 
V. Bowditch the judgment rendered for the defendant must be affirmed; 
and that in West v. Phillips, as no other objection has been taken to«the 
decree of the Probate Court, the decree must be affirmed. 

In Minot v. Winthrop there are several remaining questions. The first 
article of the will of Mrs. Winthrop is as follows: "First, I leave to my 
husband, Robert C. Winthrop, the sum of ten thousand dollars, to be given 
after his decease to his daughter, Elisa C. Winthrop," etc. EUsa C. Winthrop 
is not a daughter of the testatrix. This is a bequest of the kind contem- 
plated by § 2 of St. 1891, c. 425, which provides that, "when any person 
bequeaths or devises any property to or for the use oV certain persons 
which include a husband, "during life or for a term of years, and the re- 
mainder to a collateral heir or to a stranger to the blood, the value of the 
prior estate shall, within three months after the date of giving bond by the 
executor, administrator, or trustee, be appraised in the manner hereinafter 
provided, and deducted from the appraised value of such property, and the 
remainder shall be subject to a tax of five per centum of its value." The 
last clause of | 13 of that statute is as follows: "In case of an annuity or 
life estate the value thereof shall be determined by the so called actuaries' 
combined experience tables and four per cent compound interest." 

The first article of the will in effect puts ten thousand dollars in trust 
to pay Robert C. Winthrop the income thereof during his life, and on his 
death to pay the principal to his daughter. The statute in § 4, we think, 
contemplates that the tax should be computed and deducted from the 
principal sum and paid over to the Treasurer of the Commonwealth, "at 
the expiration of two years from the date" of the executors' bond, or when 
the legacy is paid, if paid within such two years. The consequence of 
paying the tax will be that the principal of the fimd will be diminished 
below the sum of ten thousand dollars, and the income from the fund will 
be proportionately diminished. The legacy to Mr. Winthrop is not taxable 
under the statute, because he is the husband of the testatrix. The ques- 
tion is whether his loss of income is to be made up to him out of the prin- 
cipal of the fund, or out of the estate generally, or is to be borne by him as 
a consequence of the tax levied on the legatee of the remainder. There is 
nothing in the statute which authorizes any burdens to be imposed upon 
the legatee of the remainder in addition to the tax, and we find no warrant 
in the statute for taking any part of the principal of the trust fund, or of 
the estate generally, to make up the loss of the life tenant. There is no 
provision in the will for making good this loss out of the estate. We think 
that Mr. Winthrop must bear the loss. Perhaps a simpler way than that 
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prescribed by the statute would have been to levy the tax at the end of the 
life estate upon the whole of the fund to be paid to the legatee in remainder, 
but the plan adopted is, we think, within the power of the Legislature, and 
Mr. Winthrop must be held to take his life interest subject to the law. 
While legacies to a husband are exempt from the tax, the consequences 
to a tenant for life of imposing a tax upon a legatee in remainder and de- 
ducting it from the legacy must be held to have been intended, and no 
way of reimbursement to the tenant for life has been provided. 

By the sixth article of the will, an annuity of five hundred dollars is to 
be given to the cousin of the testatrix, Mrs. Julia C. Irving. The statute 
contemplates, we think, that the tax should be paid out of the annuity as 
soon as the annuity becomes payable, and at the time when payments on 
account of the annuity are made. See §§ 1, 17. The effect of this construc- 
tion may be that the first payment or payments on account of the annuity 
will be exhausted by the tax. Other methods of coUecting the tax might 
have been adopted, such as collecting the tax on each payment and de- 
ducting it from such payment, and then the tax would be collected pro- 
portionately to the amounts paid so long as the annuity was payable, but 
the method found in the statute is one, we think, which the Legislature 
could adopt. 

By the thirteenth article of the will the testatrix gave to the Congrega- 
tional Church and to the St. John's Episcopal Church in Canandaigua in the 
State of New York one thousand dollars each. It is said in argument 
that the property of these religious societies is exempt from taxation by 
the statutes of the State of New York. See N. Y. St. 1890, c. 553, § 1. 
The contention of the Attorney General is that the exemption of "chari- 
table, educational, or religious societies or institutions, the property of 
which is exempt by law from taxation," found in the first section of St. 
1891, c. 425, is confined to societies the property of which is exempt from 
taxation by the laws of this Commonwealth. We think that this is the 
true construction. See In re Prime, 136 N. Y. 347; Catlin v. Trustees of 
Trinity College, 113 N. Y. 133; Healy v. Rsed, 153 Mass. 197. 

No objection has been made by any one to the clause of the decree of the 
Probate Court which declares that " no tax is now payable in respect of the 
legacies given to Antoinette Granger, Isaphine P. Granger, John Winthrop, 
Robert C. Winthrop, Jr., and Isabella C. Winthrop."^ 

In the opinion of the majority of the court, the clause in the decree of 
the Probate Court in Minot v. Winthrop requiring the loss of the income 

1 The testatrix gave the income of all her personal estate remaining after a compliance with the pre- 
ceding provisions of her will to her husband for life; and directed her executors to dispose of the re- 
mainder of her property, after the decease of her husband, and pay each legacy in full in preference over 
every succeeding legacy in the order written: to Antoinette P. Granger and Isaphine P. Granger, nieces, 
"the sum of ninety thousand dollars in equal shares," and to Robert C. Winthrop, Jr., John Winthrop, 
and Isabella C. Winthrop the sum of one thousand dollars each. The petition alleged : "The present value 
of the residue of personal estate available for the payment of said legacies is about one hundred thousand 
dollars. . . . It is possible that, when said legacies become payable, the estate remaining will be insuf- 
ficient for their payment. Said legacies are subject to taxation under said act. But there is no property 
out of which the tax can be paid except the residue of personal property of which said Robert C. Win- 
throp is entitled to the income for life, and your petitioners are in doubt, and pray to be instructed how 
the taxes upon the legacies of Elisa C. Winthrop, Antoinette P. Granger, Isaphine P. Granger, Robert 
C. Winthrop, Jr., John Winthrop, and Isabella C. Winthrop, are to be calculated and paid, what effect, 
if any, is to be given to the possibility that the estate may be insufficient for the full payment of the 
legacies, and how the taxes can be paid before the le^tcies themselves are payable, without impairing the 
income to which the said Robert C. Winthrop is entitled." 
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of Robert C. Winthrop to be made good to him out of the fund of ten thou- 
sand dollars must be reversed and stricken from the decree, and the re- 
mainder of the decree must be affirmed. Ordered accordingly. 

Lathrop, J. I am unable to concur in the opinion of the majority of 
the court. It proceeds upon the grounds that " the privilege of transmitting 
and receiving by will or descent property on the death of the owner is a 
commodity, within the meaning of this word in the Constitution," and that 
the tax imposed is a reasonable one. I differ with my brethren on both 
grounds. 

The meaning of the word "commodity" was first defined in Portland 
Bank v. Apthorp, 12 Mass. 252, as meaning "privilege, profit, and gains." 
The tax in that case, which was upon the stock of banking corporations, 
was held to be constitutional on the historical ground that the Legislature 
had exercised the right for thirty years of exacting a sum of money, in the 
nature of a license, from those carrying on certain employments; that this 
was a contemporaneous construction of the Constitution, and was therefore 
justified; and that the same principle applied to corporations as to indi- 
viduals. In other words, the word "commodity" was held to mean the 
privilege of carrying on business, because the Legislature both before and 
soon after the framing of the Constitution had levied an excise tax on 
certain classes of business. 

In all the subsequent cases where an excise tax has been held to be con- 
stitutional, the decision has been put upon the ground that the tax was 
upon the franchise of the corporation, namely, upon its privilege of doing 
business. Commonwealth v. People's Five Cents Savings Bank, 5 Allen, 
428. Commonwealth v. Lowell Gas Light Co, 12 Allen, 75. Commonwealth 
V. Hamilton Manuf. Co. 12 Allen, 298. Commonwealth v. Provident In- 
stitution for Savings, 12 Allen, 312. Manufacturers' Ins. Co. v. Loud, 99 
Mass. 146. Attorney General v. Bay State Mining Co. 99 Mass. 148. Com- 
monwealth v. Lancaster Savings Bank, 123 Mass. 493. Commonwealth v. 
Barnstable Savings Bank, 126 Mass. 526. Connecticut Ins. Co. v. Common- 
wealth, 133 Mass. 161. 

In Commonwealth v. Lancaster Savings Bank, 123 Mass. 493, by the 
terms of the statute a tax was to be assessed on the first day of May on the 
average amount of deposits for the six months preceding that day. In 
the preceding December the bank was restrained by an injunction from doing 
further business, and placed in the hands of receivers. The corporation 
was not dissolved by these proceedings, and it was contended that it was 
liable to pay the tax. It was, however, held that the tax was a franchise 
tax upon the privilege of doing business, and that, as the bank was not 
doing business on the first day of May, it was not liable. 

It will be noticed in the case last cited that the tax was on the average 
amount of deposits during the six months prior to a certain day. During 
some of these months it had received deposits, but, as it was not doing 
business on the day named, it was held not to be liable to the tax. 

In Gleason v. McKay, 134 Mass. 419, the Legislature sought to impose 



MiNOT V, WiNTHROP. 43 

an excise tax upon copartnerships " in which the beneficial interest is held 
in shares which are assignable without consent of the other associates 
specifically authorizing such transfer." The statute was held to be un- 
constitutional. Morton, C.J. said: "This imposition is clearly not in the 
nature of a Ucense fee, but is an excise upon a franchise or privilege. The 
right to levy excises upon franchises has never been extended further than 
to corporate franchises specially granted by the government, or enjoyed 
and exercised by its permission .... If this tax can be upheld, it seems 
to us that the necessary result will be that the Legislature has the power to 
select any business, occupation or calling carried on, or any natural right 
enjoyed, under the protection of our laws, and impose upon it at its will 
a special tax or ojccise. This would be extending the meaning of the word 
* commodities ' beyond any reasonable limits. Its effect would be to break 
down the limitations which the Constitution intended to impose upon the 
power of the Legislature, for the purpose of securing the end that all sums 
necessary for the defence and support of the government should as far as 
practicable be raised by the equal taxation of the people." 

The case last cited seems to me not distinguishable from the case at bar. 
I am also unable to see, if the privilege of transmitting and receiving by 
will or descent property on the death of the owner is to be considered a 
commodity, why the privilege of holding property cannot be considered a 
commodity, and why all taxes cannot be levied as excise taxes, and the 
burden of supporting the government be imposed upon one class in the 
community, without regard to proportion or equality, and thus the intent 
of the Constitution be entirely disregarded. 

I fail also to see how the tax sought to be levied by the statute before us, 
if it is an excise tax, can be regarded as "reasonable." This word has 
always been held to include among its requirements equality. Thus in 
Portland Bank v. Apthorp, 12 Mass. 252, 258, it was said by Parker, C.J. : 
"Taxes of this sort must undoubtedly be equal; that is, they must operate 
upon all persons who exercise the employment which is so taxed. A tax 
upon one particular moneyed capital would unquestionably be contrary 
to the principles of justice, and could not be supported." See also Oliver v. 
Washingtcm Mills, 11 Allen, 268, 280; Connecticut Ins, Co, v. Common- 
wealth, 133 Mass. 161. 

So far as I am aware, no excise tax heretofore passed in this Common- 
wealth has contained any exemptions. Assuming that reasonable ex- 
emptions may be allowed, it seems to me that the Legislature in the statute 
now before us has so far exceeded its powers that the exemptions should 
be considered so unreasonable, and to work so great an inequality that 
the act should be pronounced unconstitutional. 

Without dwelling upon the exemption of direct heirs, and of charitable, 
educational, or religious societies, which appears to me reasonable, if any 
exemptions are to be allowed, it seems to me that the proviso at the end 
of the first section is entirely unreasonable. This provides " that no estate 
shall be subject to the provisions of this act unless the value of the same, af- 
ter the payment of all debts, shall exceed the sum of ten thousand dollars." 
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The effect of this is to throw a burdensome tax of five per cent, equal to a 
year's income, upon a class of estates small in comparison with the large 
number of estates yearly administered upon in this Commonwealth. 

In other States of this country, whose constitutions allow an excise tax 
of this nature, there is no exemption in some, while in others the exemp- 
tions run from $250 to $500, and in none does it exceed $1,000. See Dos 
Passos on Collateral Inheritance Taxes, 45 et seq. 

There is also another objection to which I see no answer. If this tax. 
is to be considered constitutional on the ground that it is a tax upon the 
privilege of taking by devise or succession, there is clearly on the face of 
the act no equality. Suppose A. and B. die seised of separate estates, the 
respective values of which, after payment of debts, are ten and over ten 
thousand dollars. A. bequeaths a legacy to C. of five thousand dollars, 
and B. bequeaths a legacy to D. of the same amount. C. and D. each 
enjoy the same privilege; yet C. pays no tax, while D. pays a tax of $250. 
Can this be said to be equal, or even reasonable? The necessary effect 
of the tax is to produce inequality; and, in my judgment, it is as much 
the duty of the court to declare the statute to be in violation of the Con- 
stitution as if it imposed a tax upon property and were disproportionate, 
as was done in Cheshire v. County Commissioners, 118 Mass. 386. 
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Inhabitants of Essex vs. Francis A. Brooks, executor. 

Suffolk. January 22, 1895. — June 21, 1895. 

Present: Field, C.J., Holmes, Knowlton, Morton, & Barker, JJ. 

Contract to recover a Legacy — Jurisdiction — Probate Court — Statute — 
Collateral Legacies and Successions — Exemption of Charitable Societies, 

The jurisdiction of the Probate Court to determine all questions in relation to a tax that 
may arise affecting any devise, legacy, or inheritance, under St. 1891, c. 425, entitled 
"An Act imposing a tax on collateral legacies and successions," is not exclusive, 
and does not take away the right of a legatee to sue at common law in the Superior 
Court for his legacy. 

A legacy to a town which contemplates the establishment and maintenance of a free public 
library for the use of the inhabitants of the town, and the erection of a library build- 
ing and town hall, comes within the exemption of § 1 of St. 1891, c. 425, entitled "An 
Act imposing a tax on collateral legacies and successions," and is not subject to be 
taxed thereunder. 

Contract, against the executor of the will of Thomas O. H. P. Bum- 
ham, to recover a legacy. Writ dated September 12, 1893. 

The first count of the declaration alleged that Burnham died on Novem- 
ber 13, 1891 ; that in his will he gave to the town of Essex the sum of " twenty 
thousand dollars for the erection of a town hall and library for the use of its 
inhabitants"; that the defendant as such executor had in his hands ample 
funds for the payment of all debts due from the estate of Burnham, all 
charges of administration, and all bequests and devises; that the defendant 
as such executor had paid the plaintiff the sum of nineteen thousand dollars 
on account of said bequest, the same having been paid December 8, 1892, 
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but denied his liability or obligation to pay the remaining one thousand 
dollars of said bequest, and the right of the plaintiff to receive said one 
thousand dollars, and without right retained said one thousand dollars 
in his hands, and, though due demand had been made therefor of him by 
the plaintiff, had refused and neglected, and still refused and neglected, to 
pay the same to the plaintiff; and that the defendant, as such executor, 
owed the plaintiff on account of said legacy said sum of one thousand 
dollars, with interest on said one thousand dollars from November 13, 
1892, and on said nineteen thousand dollars from November 13, 1892, to 
December 8, 1892. 

The allegations in the second coimt were identical with those in the first 
count, except that the plaintiff declared on another provision of the will 
giving to the plaintiff town " the further sum of twenty thousand dollars in 
trust, to invest and keep invested in some safe security, the income whereof 
shall annually be expended by the officers of said town, for the purchase of 
books for said library for the free use of its inhabitants." 

The defendant demurred to the declaration, assigning as ground there- 
for that he was required by St. 1891, c. 425, entitled "An Act imposing a 
tax on collateral legacies and successions," to withhold from the defendant 
and pay to the Treasurer of the Commonwealth five per cent of the be- 
quests mentioned in said counts as a tax thereon, for the use of the Com- 
monwealth, said five per cent being the two sums of one thousand dollars 
each retained by the defendant as set forth therein, to be by him paid over 
to the Treasurer of the Commonwealth. 

The Superior Court having overruled the demurrer, the executor ad- 
dressed a petition to that court, upon which a citation was issued, dated 
February 1, 1894, summoning in the Treasurer of the Commonwealth under 
the provisions of St. 1886, c. 281, entitled "An Act to permit a defendant 
in an action at law to require adverse parties claiming funds in his hands 
to interplead." The Treasurer at first objected to being made a party, 
but afterwards withdrew his objection, and a hearing was had on the pe- 
tition, and it was dismissed by Mason, C.J., on February 13, 1894. No 
appeal or exception was taken to the overruling of the demurrer or the 
dismissing of the petition. 

Thereupon the defendant filed an answer, which contained the following 
allegations: "And the defendant says he has paid over to the plaintiff 
ninety-five per cent of the amount of said legacies, or the sum of thirty- 
eight thousand dollars, December 8, 1892, and has reserved and retained 
five per cent thereof, or the sum of two thousand dollars, to enable him to 
comply with the provisions of St. 1891, c. 425, under the impression and 
belief thg-t he is by said act required to deduct five per cent from the amount 
of said legacies as a tax thereon imposed by the State, and is required to 
pay over said five per cent to the IVeasurer of the Commonwealth as and 
for such tax, and that he became personally liable to said Treasurer as 
soon as he paid over to the town of Essex ninety-five per cent of the amount 
of said legacies as aforesaid, and still remains liable therefor to said State 
Treasurer, and liable to be sued therefor by him. And the defendant 
says he Is advised and believes that it is provided in and by the fourteenth 
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and sixteenth sections of said act that the Probate Court ' shall have juris- 
diction to hear and determine' all questions arising in relation to the tax 
of five per cent imposed upon collateral legacies and successions as afore- 
said, and especially in relation to the liability and duty of this defendant, 
as executor, to reserve the said sum of five per cent on said legacies and 
pay over the same to the State Treasurer, and that it is necessary that the 
Probate Court shall pass upon this question of his tax liability as preliminary 
to any settlement or adjustment of his accounts as such executor; and that 
for this reason this Court has no rightful jurisdiction of this action of the 
inhabitants of the town of Essex against this defendant, but that the ex- 
clusive original jurisdiction for the determination of the cause of action 
set up in the plaintiff's declaration is in the Probate Court of the county 
of Suffolk." 

The Chief Justice found for the plaintiff, and assessed damages in the 
sum of two thousand two hundred and twenty-six dollars; and the de- 
fendant alleged exceptions which recited, among other things, that the 
defendant " contended that the determination of this question as a question 
of law had been conferred upon said Probate Court of the county of Suffolk, 
where the testator resided, and that no settlement of the defendant's ac- 
counts, as such executor, could be made in that court until this question 
should have been passed upon by said Probate Court. It appeared that 
the defendant has made application to said Probate Court for the deter- 
mination of the question of the liability of said executor to the Treasurer 
of the Commonwealth, as provided by said act, and that the Probate Court 
had declined to pass upon said question by reason of the pendency of this 
action in this court." 

A, S. Hall, for the defendant. 

H, Wardwell, (F, C Richardson with him,) for the plaintiff. 

Morton, J. The defendant raises a preliminary question of jurisdiction. 
He contends that the Probate Court has sole jurisdiction, subject to appeal 
to this court, of the question whether the legacies are subject to a tax under 
St. 1891, c. 425. He bases this contention on the provisions of § 14 of 
that act, which are as follows: "The Probate Court having jurisdiction 
of the settlement of the estate of the decedent, shall have jurisdiction to 
hear and determine all questions in relation to said tax that may arise 
affecting any devise, legacy, or inheritance under this act, subject to appeal 
as in other cases, and the Treasurer of the Commonwealth shall represent 
the interests of the Commonwealth in any such proceedings." We do not 
so construe the statute. By Pub. Sts. c. 136, § 19, it is provided that 
"every legatee may recover his legacy in an action at common law." 
There is nothing in St. 1891, c. 425, which expressly or by implication 
repeals that provision. The only effect of § 14 is to confer upon the Probate 
Court in which the estate of a decedent is in the process of settlement juris- 
diction to hear and determine any question that may arise relating to any 
devise, legacy, or inheritance under the act, but does not take away the 
right of the legatee to sue at common law in the Superior Court, and have 
the question heard and determined there whether the legacy is subject to 
a tax. The executor had an opportunity to try the question in the Pro- 
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bate Court, and, not having availed himself of that opportunity, he cannot 
now object that the Superior Court had no jurisdiction, or insist that its 
judgment will not avail him in the settlement of his accounts in the Probate 
Court. 

Upon the petition of the executor a citation was issued by the Superior 
Court summoning in the Treasurer of the Commonwealth, after a hearing 
upon and overruling of the defendant's demurrer. The Treasurer at first 
objected to being made a party, but afterwards withdrew his objection, 
and a hearing was had on the petition, and it was dismissed. No appeal or 
exception was taken to the overruling of the demurrer or dismissing of 
the petition, and the question is not therefore before us whether the ruling 
denying the petition was correct. It is said, and it appears inferentlally 
perhaps from the papers, that the time has gone by within which the Treas- 
urer could bring suit to recover the tax, and we proceed to consider the 
main question, which is whether the legacies are exempt from taxation. 

By St. 1891, c. 425, § 1, all property within the Commonwealth which 
shall pass by will or by intestate succession, or by deed, grant, sale, or 
gift to take effect after the death of the grantor, " other than to or for the 
use of the father, mother, husband, wife, lineal descendant, brother, sister, 
adopted child, the lineal descendant of any adopted child, the wife or widow 
of a son or the husband of a daughter of a decedent, or to or for charitable, 
educational, or religious societies or institutions, the property of which is 
exempt by law from taxation, shall be subject to a tax of five per centum of 
its value, for the use of the Commonwealth." By the will in question 
the testator gave to the town of Essex, first, " twenty thousand dollars for 
the erection of a town hall and library for the use of its inhabitants"; then 
by a subsequent provision he gave "the further sum of twenty thousand 
dollars, in trust to invest and keep invested in some safe security, the 
income whereof shall annually be expended by the officers of said town 
for the purchase of books for said library for the free use of its inhabitants." 
The two provisions taken together contemplate the establishment and 
maintenance by the town, with the sums thus bequeathed, of a free public 
library for the use of the inhabitants of the town, and the erection of a 
library building and town hall. We think that the library thus established 
may fairly be called an educational or charitable institution, and that the 
legacies being given to the town for it come within the exemption of the 
statute, and are not subject to the tax. Drury v. Natiek, 10 Allen, 169. 
Williston Seminctry v. County Commissioners, 147 Mass. 427. 

Exceptions overruled. 
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171 Mass. 410. 

Nathaniel H. Emmons & another, executors, appellants, vs. Edward 

P. Shaw. 

Suffolk. December 9, 1897. — June 22, 1898. 

Present: Field, C.J., Allen, Holmes, Knowlton, Morton, Lathrop, 

& Barkjjr, JJ. 

Tax — Collateral Legacies and Successions — Will — Power of Appointment, 

The donor of a power of appointment, rather than the donee, must be regarded as the 
decedent whose estate is liable to taxation imder St. 1891, c. 425, entitled "An Act 
imposing a tax on collateral legacies and successions." 

Petition to the Probate Court of Suffolk County, by the executors 
of the will of George W. Wales, for instructions concerning the sums, if any, 
due the Commonwealth from the estate of said Wales on account of St. 
1891, c. 425, entitled "An Act imposing a tax on collateral legacies and 
successions." The judge entered a decree declaring the estate subject to 
the tax; and the executors appealed. 

Hearing before Knowlton^ J., who, at the request of the parties, reserved 
for the consideration of the full court the question whether, upon the agreed 
statement of facts, any taxes were leviable under the statute upon the sev- 
eral interests in the undivided half of Wales Wharf, appointed under the 
will of George W. Wales. 

It was agreed that Thomas B. Wales devised by his will, proved in 1853, 
an undivided half of a wharf in Boston to his son George W. Wales for 
life, and subject to his disposal by will; that a portion of said undivided 
half was sold during the life of George under leave of court, and the pro- 
ceeds reinvested under its order; and that George died in 1896, having 
executed the power of appointment by his will and codicil, duly proved 
in favor of certain relatives. 

The case was argued at the bar in December, 1897, and afterwards was 
submitted on briefs to all the justices. 

F, Brewster^ for the appellants. 

F. T, Hammond, Assistant Attorney General, for the appellee. 

Morton, J. The question in this case is whether George W. Wales, the 
donee of the power, is to be regarded as the decedent whose property passed 
by will, or whether Thomas B. Wales, the donor of the power, is to be re- 
garded as the decedent. For it is manifest, we think, from the statute 
that the property referred to as passing by will is that of the decedent, and 
that it is the relationship of the parties described in the statute to the 
decedent which determines whether the property is subject to or exempt 
from taxation. In a sense, perhaps, one executing a power by will, so as 
to affect the disposition of property thereby, may be said to have caused 
its transmission by will, and therefore to be the decedent. It is settled 
in this Commonwealth that, if one has a general power of appointment and 
executes it by will, the property so appointed will be regarded as assets of 
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his estate, and his creditors will be entitled to it in preference to his vol- 
untary appointees. Clapp v. Ingraham, 126 Mass. 200. Olney v. Balch, 
154 Mass. 318. See Crawford v. Langmaid, ante, 309. 

It is also settled that, for ^e purposes of administration, it is more simple 
and convenient that the property should be administered by the executor 
of the will of the party exercising the power. Olney v. Balch, vbi supra. 
In some other respects the consequences which follow the exercise of the 
power of appointment would seem to tend to support the contention of the 
appellee that the donee of the power should be regarded as the decedent. 
Hole v. Escott, 4 Myl. & Cr. 187, 193. Marlborough v. Godolphin, 2 Ves. 
61, 78, 79. Chitty, J., quoting St. Leonards on Powers, in Rov^ v. Jackson, 
29 Ch. D. 521, 526. Jackson v. Davenport, 20 Johns. 537, 551. 2 Sugd. 
Powers, (3d Am. ed.^ 19. 

Nevertheless we think that the donor of the power rather than the do- 
nee must be regarded as the decedent. The Legislature has not defined 
the word "decedent" as used in the statute, and has not attempted in 
terms to deal with property passing imder powers of appointment, general 
or otherwise. It simply has enacted, amongst other tlungs, that the prop- 
erty of a decedent passing by will shall pay a tax except in certain cases. 
The construction of the statute must be determined, therefore, by the 
application to the subject matter of the ordinary rules of law relating to 
powers of appointment, and by considering the manner in which those 
rules have been applied elsewhere to statutes imposing a tax on succes- 
sions or legacies. See Ryalls v. Mechanics^ Mills, 150 Mass. 190, 191. 
Generally speaking, what is done under a power of appointment is to be 
referred to the instrument by which the power is created, and operates 
as a disposition of the estate of the donor. Heath v. Withington, 6 Cush. 
497. Sewall v. Wilmer, 132 Mass. 131, 136. Osgood v. Bliss, 141 Mass. 
474. Collins v. Wickwire, 162 Mass. 143. Venables v. Morris, 7 T. R. 342. 
Brayhrooke v. Attorney General, 9 H. L. Cas. 150. Attorney General v. 
Floyer, 9 H. L. Cas. 477. Attorney General v. Smythe, 9 H. L. Cas. 497. 
Charlton v. Attorney General, 4 App. Cas. 427. In re Lovelace, 4 DeG. & 
J. 340. Attorney General v. Mitchell, 6 Q. B. D. 548. In re Barker, 7 H. 
& N. 109. Attorney General v. Upton, L. R. 1 Ex. 224. Robinson v. Hard- 
castle, 2 T. R. 241. 4 Kent Com. 327, 337. 2 Greenl. Cruise, 219. 2 
Washb. Real Prop. (5th ed.) 320. This is the ancient and established 
rule. Co. Lit. 113 a. Co. Lit. 379 b, note 1. Cook v. Duckenfield, 2 Atk. 
562, 567. Middleton v. Crofts, 2 Atk. 650, 662. Gresham's case,'MooTe, 
261. Although for some purposes the instrument by which the power is 
executed is regarded as an independent instrument, and the execution of 
the power by will constitutes the property assets of the donee's estate, 
the general rule is as we have stated it. If the power is not executed, the 
property passes according to the disposition contained in the instrument 
creating the power, and neither the donee nor those claiming through him 
have any right in the property by virtue of the unexecuted power. In 
England it is expressly provided by statute that the party executing the 
power shall be regarded in the case of a general power as the one from 
whom the estate is received. But for the statute, it is clear, we think. 
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that the donor of the power would be so regarded. Braybrooke v. Attorney 
General, 9 H. L. Cas. 150. Attorney General v. Floyer, 9 H. L. Cas. 477. 
Attorney General v. Smythe, 9 H. L. Cas. 497. Charlton v. Attorney General, 
4 App. 427. In re Lovelace, 4 DeG.^& J. 340. ^Attorney General v. Mitchell, 
6 Q. B. D. 548. In re Barker, 7 H.*& N. 109* Attorney General v. Upton, 
L. R. 1 Ex. 224. It is true that, in Attorney General v. Upton, Bramwell, 
B., speaking of § 2 of the Succession Duty Act, 16 & 17 Vict. c. 51, says 
that the words are to be interpreted in their ordinary sense, and that so 
interpreted the donee of the power would be the person from whom the 
property was derived. But in Attorney General v. Mitchell, Lindley, J., 
referring to this construction, which he calls "the popular construction," 
says that it never has been applied, but that the conveyancer's construc- 
tion, as he terms it, "by which the appointment under a power is incor- 
porated into the instrument creating the power," is the one which has 
been adopted. And the same principle has been applied in this country, 
so far as appears from the cases to which our attention has been called. 
Commonwealth v. Williams, 13 Penn. St. 29. Commonwealth v. Duffield, 
12 Penn. St. 277. In re Stewart, 131 N. Y. 274. No doubt, as the appellee 
contends, the tax is in the nature of a duty upon the privilege of trans- 
mitting property by will, and the donee in executing the power by will 
exercises that privilege. But the statute does not provide that all prop- 
erty transmitted by will, or any other instrument intended to take effect 
on the death of the decedent, shall be taxed, but only the property of the 
decedent which passes by will or other instrument intended to take effect 
on his death to persons who do not sustain to him the relation described 
in the act. Any argument, therefore, derived from the fact that the tax 
is in the nature of a duty or excise on the privilege of transmitting prop- 
erty by will, is of no assistance in enabling us to determine whether the 
donor or donee of a power is to be regarded as the decedent. 

The result is, that we think that so much of the decree of the Probate 
Court as decides that the remainder in the undivided half of Wales Wharf, 
and the proceeds of so much thereof as was sold under leave of court, are 
liable to a tax under St. 1891, c. 425, should be reversed. In all other re- 
spects said decree is affirmed. So ordered. 
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James H. Callahan, executor, xs, Mary E. Woodbridge & another. 

Suffolk. March 23, 1898. — August 30, 1898. 

Present: Field, C.J., Allen, Holmes, Knowlton, & Lathrop, JJ. 

Tax on Collateral Legacies and Successions — Property in this Commonwealth 

given by Foreign Will, 

Under St. 1891, c. 425, entitled *'An Act imposing a tax on collateral legacies and suc- 
cessions," the Probate Court has jurisdiction of a petition by the executor of a for- 
eign will proved in this Commonwealth for instructions upon the question whether 
he is liable to pay a tax upon the property, real and personal, of the testate found 
herein. 
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The executor of a foreign will proved in this Commonwealth is liable to pay a tax under 
St. 1891, c. 425, entitled "An Act imposing a tax on collateral legacies and succes- 
sions," upon the following property of the testate within the jurisdiction of this 
Commonwealth: real estate, C£wh on hand, bonds of railroad companies, of cities 
without the Commonwealth, of other States and of the United States, all of which 
are transferable by delivery, and are commonly bought and sold in the market in 
this Commonwealth. But whether a note and mortgage, the maker of the note and 
the land covered by the mortgage not being within the Commonwealth, are taxable, 
Qucere. 

For the purpose of determining whether an estate is taxable under St. 1891, c. 425, en- 
titled "An Act imposing a tax on collateral legacies and successions," the words of 
the proviso at the end of § 1, which declare that no estate shall be subject to the pro- 
visions of the act unless its value, "after the payment of aU debts," shall exceed the 
sum of ten thousand dollars, mean that only the debts, and not the expenses of ad- 
ministration, are to be deducted; but for the purpose of determining on what amount 
the tax is to be computed, expenses of administration must be deducted. 

Petition, to the Probate Court, by the executor of the will of James 
A. Winslow, late of Binghamton, in the State of New York, for instruc- 
tions as to the payment of a collateral inheritance tax. A decree was en- 
tered that the residuary estate devised to Mary E. Woodbridge was liable 
to pay such tax, and Mary E. Woodbridge appealed to this court. The 
facts appear in the opinion. 

F. G, Cook, for Mary E. Woodbridge. 

F, r. Hammond, Assistant Attorney General, for the Treasurer of the 
Commonwealth. 

Knowlton, J. This is a petition to the Probate Court by the executor 
of a foreign will proved in this Commonwealth for instructions upon the 
question whether he is liable to pay a tax on a collateral legacy or succes- 
sion under the St. 1891, c. 425. Section 1 of this chapter is in part as fol- 
lows: "All property within the jurisdiction of the Commonwealth, and any 
interest therein, whether belonging to inhabitants of the Commonwealth 
or not, and whether tangible or intangible, which shall pass by will or by 
the laws of the Commonwealth regulating intestate succession ... to 
any person, in trust or otherwise, other than to or for the use of the father, 
mother, husband, wife, lineal descendant, brother, sister, adopted child, 
the lineal descendant of any adopted child, the wife or widow of a son, or 
the husband of a daughter of a decedent, . . . shall be subject to a tax 
of five per centum of its value for the use of the Commonwealth, . . . 
provided, however, that no estate shall be subject to the provisions of this 
act unless the value of the same, after the payment of all debts, shall ex- 
ceed the sum of ten thousand dollars." 

The appellant raises the preliminary question whether the Probate 
Court has jurisdiction over a case of this kind. We are of opinion that 
it has. Section 14 of this chapter expressly provides that "the Probate 
Court having jurisdiction of the settlement of the estate of the decedent 
shall have jurisdiction to hear and determine all questions in relation to 
said tax that may arise affecting any devise, legacy, or inheritance under 
this act," etc. The decedent was a non-resident, and these proceedings 
rdate only to the property found in this Commonwealth. So far as this 
property is concerned, the Probate Court has jurisdiction of the settlement 
of the estate of the decedent. Pub. Sts. c. 156, § 2; c. 127, §§ 15, 16, 17; 
c. 138, §§1 and 2. Under the express provisions of the section last cited, 
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it may regulate the settlement of the estate, not only m regard to the col- 
lection of assets and the payment of debts, but it may afterwards make 
final distribution of the property, or pay it over according to the will, or 
may, in its discretion, cause it to be transmitted to the executor or ad- 
ministrator, if any, in any State or country where the deceased had his 
domicil. Welch v. Adams, 152 Mass. 74. The question as to the liability 
to pay a tax is a question affecting a devise, legacy, or inheritance under 
the act, for if the tax is paid, the devise, legacy, or inheritance will be 
diminished by the payment. It seems clear that the case is within St. 
1891, c. 425, § 14, and we have no occasion to inquire whether the Pro- 
bate Court has jurisdiction under other statutes. Essex v. Brooks, 164 
Mass. 79. See St. 1891, c. 415; Swasey v. J agues, 144 Mass. 135. 

The constitutional authority of the Legislature to lay an excise tax upon 
the privilege of succession to property after the death of the former owner 
of it was established by this court in Minot v. Winthrop, 162 Mass. 113, 
and is generally recognized by courts elsewhere. Attorney General v. Bou- 
wens, 4 M. & W. 171. Stem v. The Queen, [1896] 1 Q. B. 211. Thomson 
V. Advocate General, 12 CI. & F. 1. State v. Dalrymple, 70 Md. 294. In 
re Romaine, 127 N. Y. 80. In re Swift, 137 N. Y. 77, 84. Orcmti's appeal, 
97 Penn. St.. 179. Small's estate, 151 Penn. St. 1. Alvany v. Powell, 
2 Jones, Eq. 51. The legal right of the Legislature to make such a provision 
in regard to the property of a non-resident owner rests upon the fact that 
the property is within the State and subject to its jurisdiction. This power 
is as large in reference to the property of a non-resident decedent as in ref- 
erence to that of the inhabitants of the Commonwealth. It covers the 
property within the jurisdiction. A ground for its exercise is that the 
property has the protection of our laws, and that our laws are invoked for 
the administration of it when a change of ownership is to be effected. 

In the statute before us the succession to property of non-residents is 
expressly taxed as if the property belonged to inhabitants of the Common- 
wealth. The language "which shall pass by will or by the laws of the 
Commonwealth regulating intestate succession," taken in connection 
with the clauses immediately preceding it, applies to foreign wills, and to 
property that passes under the statute of this Commonwealth which regu- 
lates the succession to the property of a non-resident owner after his death, 
and declares that it shall be " disposed of according to the laws of the State 
or country of which he was an inhabitant." Pub. Sts. c. 138, § 1. 

Upon the facts before us there is no doubt that all the property referred 
to was within the jurisdiction of this Commonwealth, so as to come within 
the statute, unless it be the note with mortgage security upon land in 
Kansas City. There was real estate in Boston, there was a small amount 
of cash on hand, and the rest of the property was in bonds of railroad com- 
panies, of the city of Zanesville, Ohio, of the State of New Hampshire, 
and of the United States, all of which were completely transferable by 
delivery, and were commonly bought and sold in the market in this Com- 
monwealth. The statute applies to property "tangible or intangible." 
Without any provision in regard to intangible property, the property above 
described would be included, because it was all tangible, passing from hand 
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to hand, and was as completely within the jurisdiction of our laws as ordi- 
nary chattels. Much discussion has been had in other courts under statutes 
somewhat like ours, in regard to stocks, bonds, promissory notes, and 
other similar property. The Court of Appeals in New York, in a very recent 
case, held that stocks in local corporations, and negotiable bonds found 
within the State, belonging to the estate of a non-resident decedent, are 
subject to a succession tax. In re MorgaUy 150 N. Y. 35. In re Houdayer, 
150 N. Y. 37. The same doctrine is held in well considered cases in Mary- 
land and North Carolina. State v. Dcdrymple, 70 Md. 294. Alvany v. 
Powell, 2 Jones, Eq. 51. It has been held that the statute in Pennsylvania 
was "intended to embrace only personal property of a tangible nature, 
actually situated or used for business purposes within the Commonwealth, 
and not to mere certificates of indebtedness, such as government bonds, 
whose situs necessarily follows the owner's domicil." OrcuU's appeal, 
97 Penn. St. 179, 186. In England it has been decided that succession 
duties under the St. 16 & 17 Vict. c. 51, are not payable on legacies of 
personal property in England, given by the will of a testator domiciled 
abroad. Wallace v. Attorney General, L. R. 1. Ch. 1. In this decision 
the court followed and applied the rule stated in Thomson v. Advocate 
General, 12 CI. & F. 1, in regard to duties on legacies under the St. of 36 
Geo. III. c. 52. But probate duties under the St. of 55 Geo. III. c. 184, 
are payable upon property belonging to estates of non-resident decedents 
like that in the case before us. Fernandes's case, L. R. 5 Ch. 314. At- 
torney General v. Bouwens, 4 M. & W. 171. 

The language of our statute is too clear to admit of a doubt that such 
property as that to which we have referred was intended to be covered by 

Whether the note and mortgage were property within the jurisdiction 
of the Commonwealth is a different question, which, upon the facts stated, 
it is not necessary to decide. We understand that the maker of the note, 
as well as the land covered by the mortgage, was not within the Common- 
wealth. Assuming that the note and mortgage were not property within 
this jurisdiction, the proceeds of them will be applicable to the payment 
of the debts and charges of administration, which, as we . understand the 
facts, will be more than enough to absorb them. 

It is agreed that the value of the estate after the payment of all debts 
will exceed the sum of $10,000, thus taking the estate out of the proviso 
at the end of § 1. It is also agreed that the executor would testify, if his 
testimony is admissible without more, that, in his judgment, after the 
payment of all debts against the estate and expenses of administration, 
both in Massachusetts and in New York, the value of the estate will be less 
than $10,000. If this testimony is taken as true and is well founded, it 
raises the question whether the expenses of administration as well as the 
debts are to be deducted in order to determine whether the value of the 
estate exceeds $10,000, so as to subject the succession to taxation. This 
question is by no means free from difficulty. There is much force in the 
argument that it is only when the estate passing to a successor exceeds $10,- 
000 that the statute applies. On the other hand, in most of our statutes 
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where expenses of administration are to be added to debts to determine an 
amount, or for purposes of deduction, it is expressly so stated. It is ex- 
pected that taxes under this statute will be paid without waiting a long 
time for the settlement of controversies and the conclusion of litigation. The 
expenses of administration cannot be determined until the administration 
is nearly or quite completed. It is provided by § 12 of the statute that, 
if it is determined that the whole or a part of the tax paid ought not to have 
been paid, it shall be refunded. We are of the opinion that it is the better 
construction of the statute to hold that, for the purpose of determining 
whether the estate is taxable, the language is to be strictly followed, and 
that only the debts are to be deducted. Of course, for the purpose of 
determining on what amount the tax is to be computed, expenses of ad- 
ministration must be deducted, as the tax is to be paid only on the amount 
which passes to the successor or successors. Except as to the note and 
mortgage, the order will be. Decree affirmed. 
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James S. Greves, executor, vs. Edward P. Shaw 
& others. 

Bristol. October 24, 1898. — April 5, 1899. 

Present: Field, C.J., Holmes, Knowlion, Morton, Lathrop, Barker, 

& Hammond, JJ. 

Tax on Collateral Legacies and Successions — Transfer by Executor in another 
State of Stock in Corporation here. 

The fact that shares of stock in corporations organized under the laws of this Common- 
wealth and of national banking corporations located here belonging to a resident of 
another State, the certificates of which are there at the time of his death, are trans- 
ferred there by the executor of his will under the authority of his appointment in that 
State before he is appointed executor here, does not exempt such shares from taxa- 
tion under St. 1891, c. 425, relating to the taxation of collateral legacies and suc- 
cessions. 

Petition to the Probate Court by the executor of the will of Mary T. 
Porter, late of New York in the State of New York, for instructions as to 
the payment of a collateral inheritance tax. A decree was entered that 
certain personal property belonging to the estate within this Common- 
wealth was subject to such tax, and the executor and the legatees under the 
will appealed to this court. Hearing before Holmes, J., upon the petition 
and an agreed statement of facts, in substance as follows. 

The testatrix, Mary T. Porter, was a resident at the time of her death 
of the city of New York, and had her legal domicil at that place. She 
died prior to July 23, 1894. Her will was proved and allowed by the Sur- 
rogate's Court of the City and County of New York on that day, and the 
petitioner was appointed executor of the will and qualified in the State 
of New York. At the date of her death, the testatrix was possessed of 
certain real estate within this Commonwealth, and also of certain personal 
property consisting of shares in corporations named in the inventory, as 
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well as other personal property within the State of New York. At the 
date of her death all the certificates of stock named in the inventory were 
actually within the city of New York. The shares represented by these 
certificates of stock were transferable in the ordinary manner, by indorse- 
ment and delivery of the certificates. 

On September 6, 1895, the will of Mary T. Porter was admitted to pro- 
bate in the coimty of Bristol in this Commonwealth, and the petitioner 
was appointed executor thereof within this Commonwealth. He qualified 
as such executor, and within three months, as required, filed an inventory 
in the Probate Court for the Coimty of Bristol. The personal property 
shown in such inventory was all the personal property possessed by the 
testatrix at the time of her death within the jurisdiction of this Common- 
wealth. Previously to September 6, 1895, and to the proof of the will of 
Mary T. Porter in this Commonwealth, the petitioner, acting as executor 
under his appointment in the State of New York, and in execution of the 
provisions of the will of the testatrix, transferred all of the stock mentioned 
in the inventory with the exception of eight shares of the Suffolk National 
Bank of Boston, and two shares of the National Bank of Commerce of 
Boston. 

All of the stock so transferred was transferred by the executor under 
the foiuth item of the will, by which the sum of $30,000 was given in trust 
to Frank H. Gifford. The transfer was made by the executor by filling out 
the blank prepared for transfer upon the back of the certificates, and by 
delivering the same to Giflford as trustee, together with a certified copy of 
the letter of appointment of the executor issued by the Surrogate's Court 
for the City of New York. 

None of the transfers were signed in blank, and all of them were made 
upon the books of the corporation prior to September 6, 1895. Subse- 
quently to September 6, 1895, the executor transferred the eight shares of 
the Suffolk National Bank of Boston in the same manner to Gifford as 
trustee, furnishing to Gifford a certified copy of his appointment as exec- 
utor by the ProbateCourt for the County of Bristol; and also subsequently 
to September 6, 1895, the executor sold two shares of stock in the National 
Bank of Commerce of Boston, and the stock was afterwards transferred 
to the purchaser by the corporation, upon being furnished with a certified 
copy of the executor's appointment in this Commonwealth. 

The purpose of the probate of the will in this Commonwealth was to 
complete the title to the real estate situated here and owned by the testa- 
trix. Upon the real estate the inheritance tax has been paid to the treas- 
urer of the Commonwealth. The inventory was filed by the executor in 
accordance with the opinion from the Attorney General's oflSce requiring 
a full inventory to be filed in such cases. The executor has paid to the 
State of New York a transfer tax, corresponding to the collateral inherit- 
ance tax assessed in this Commonwealth upon the amount of the personal 
property of the testatrix, represented by the shares in the Massachusetts 
corporations appearing in the inventory. 

Of the corporations, the shares in which were inventoried by the executor, 
the following were corporations duly organized under the laws of this Com- 
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monwealth: the New Bedford Copper Company, the New Bedford Gas 
Company, the New Bedford Gas and Edison light Company, the Fitch- 
burg Raiboad Company, and the Boston and Maine Raiboad Company; 
the following were corporations duly established under the laws of the 
United States of America and located at New Bedford: the First National 
Bank, the Merchants' National Bank, the National Bank of Conunerce, 
and the Mechanics' National Bank; and the following were corporations 
duly organized under the laws of the United States of America, and located 
at Boston: the Suffolk National Bank, and the National Bank of Commerce. 

The case was reserved, at the request of the parties, for the considera- 
tion of the full court; such order to be made as justice might require. 

The case was argued at the bar in October, 1898, and afterwards was 
submitted on briefs to all the justices. 

0. PrescoU, Jr., (J. F, Jackson with him,) for the petitioner. 

A\ W, DeGoosh, Assistant Attorney General, for the Commonwealth. 

Knowlton, J. The language of the St. of 1891, c. 425, § 1, in regard 
to the taxation of the succession to property after the death of the former 
owner, is exceedingly broad and sweeping. Subject to conditions named, 
the tax is imposed on " all property within the jurisdiction of the Common- 
wealth and any interest therein, whether belonging to inhabitants of the 
Commonwealth or not, and whether tangible or intangible." There can 
be no doubt that stock in corporations organized under the laws of this 
Commonwealth, and of national banking corporations located in this State, 
is property within the jurisdiction of the Commonwealth, within the mean- 
ing of this statute. Callahan v. Woodbridge, 171 Mass. 595. In re Bronson, 
150 N. Y. 1. Tappan v. Merchant National Bank, 19 Wall. 490, 500. 
First National Bank of Mendota v. Smith, 65 111. 44, 55. Street Railroad v. 
Morrow, 87 Tenn. 406, 427. Such a corporation, being in a sense a citi- 
zen of this State, and having an abiding place here akin to the domicil of 
a natural person, is subject to the jurisdiction of the Commonwealth, and 
is in fact within the Commonwealth. The stockholders are the propri- 
etors of the corporation, which is itself the proprietor of the property 
owned and used for the ultimate benefit of the stockholders. While the 
corporation has a full and complete legal title to the corporate property, 
its ownership is in a sense fiduciary; for on winding up its affairs the sur- 
plus, after the payment of debts, must be divided among the stockholders. 
Fisher v. Essex Bank, 5 Gray, 373, 377. Field v. Pierce, 102 Mass. 253, 
261. Graham v. La Crosse & Milwaukee Railroad, 102 U. S. 148, 160, 161. 
Hollins v. Brierfield Coal & Iron Co,, 150 U. S. 371, 383. National banking 
corporations are expressly given a local status in the State where they are 
established. U. S. Rev. Sts. §§ 5134, -5190, 5219. 

By the terms of the statute the succession to property belonging to non- 
residents is subject to a tax like that of residents of the Commonwealth. 
That the certificates in the present case were in the State of New York 
at the time of the death of the testatrix is immaterial. 

The only ground on which it is strongly contended that the stocks in 
question are exempt from taxation is that they were transferred by the 
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executor, under the authority of his appointment in the State of New 
York, before he was appointed in this Commonwealth. It is argued by 
the appellant that, although a foreign executor or administrator cannot 
be recognized by the courts of this Commonwealth in any suit or pro- 
ceeding to collect assets under his foreign appointment, he has a title by 
virtue of it such that payments and deUveries of property in this Common- 
wealth may properly be made to him. HiUchins v. State Bank, 12 Met. 
421. Martin v. Gage, 147 Mass. 204. Anthony v. Anthony, 161 Mass. 
343. Parsons v. Lyman, 20 N. Y. 103. Trecothick v. Amtin, 4 Mason, 16. 
Low y. Railroad Co., 63 N. H. 557. Marcy v. Marq/, 32 Conn. 308. This 
doctrine is subject, however, to the rule that, if in the interests of local 
creditors ancillary administration is taken out, the title of the foreign 
administrator to the property then in the State is subordinate to the tide 
of the ancillary administrator, who specially represents local rights under 
the authority of local laws. 

It is contended that, if, under his foreign appointment, the original 
executor obtains possession of property in this Commonwealth, it should 
be treated under this statute as if it had never been within om* jurisdic- 
tion, and be free from taxation, inasmuch as it does not come into the 
hands of the local administrator or executor. But we are of opinion that 
this contention is not well founded. The provisions of the statute sub- 
jecting property described in it to taxation are absolute. The statute 
assmnes that this property will be administered by an executor or admin- 
istrator appointed in this^ Commonwealth, and makes elaborate provisions 
in regard to the duties of executors and administrators, and of Probate 
Courts in relation to it. St. 1891, c. 425, §§ 4, 5 e< seq. In Callahan v. 
Woodbridge, 171 Mass. 595, it was pointed out that the "Probate Court 
having jurisdiction of the settlement of the estate of the decedent," within 
the meaning of § 14 of this statute, is the Probate Court in which ancillary 
administration is taken out if the testator or intestate is a non-resident. 
It cannot be supposed that the Legislature intended that the question 
whether the succession to property of non-residents should be taxed or 
not should depend in each case upon the abiUty, or inabiUty of the foreign 
executor to obtain possession of it in this Commonwealth without a suit. 
It must be held that the provisions of the law imposing the tax are to be 
carried out, and that the right and title of the foreign executor or admin- 
istrator are subject to the prior right of the Commonwealth to have prop- 
erty so administered by ofl&cers of its courts as to produce the tax for which 
it is liable. In Peterson v. Chemical Bank, 32 N. Y. 21, 44, Denio, C.J., 
referring to the right of a foreign administrator to take property if he can 
obtain it without litigation, said, "Accordingly, it is a necessary supple- 
ment to the doctrine that, if the lawmaking power of the State where the 
property happens to be situated, or the debtor of the deceased reside, to 
subserve its own policy, has engrafted qualifications or restrictions upon 
the rights of those who would succeed to the estate by the law of the domi- 
cil, they must take their rights subject to such restrictions." 

Since the enactment of the St. of 1891, c. 425, persons claiming a suc- 
cession to property in this Commonwealth under non-resident owners 
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must hold their right subject to the prior right of the Commonwealth to 
have the property administered here, in order that taxes may be paid upon 
the succession. The fact that the petitioner was able to obtain a transfer 
of a large part of the stock before the will was proved in this Conunon- 
wealth does not affect his duty under the statute to pay the tax. See 
New York Breweries Co. v. Attorney General, [1899] A, C. 62. 

Decree of Probate Court affirmed. 
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George T. Moody, executor, & others, vs. Edward P. Shaw. 

Suffolk. December 12, 1898. — May 19, 1899. 

Present: Field, C.J., Holmes, Morton, Lathrop, & Barker, J J. 

Tax on Collateral Legacies and Successions — Shares in Railroad Corporation 
receiving Franchises from Massachusetts and New York. 

Shares of stock in a railroad corporation organized under the laws of this Commonwealth 
and of New York, and owning tracks in each, which shares are represented by certif- 
icates owned by and in the possession of a non-resident at the time of his death in 
the State of his domicil, and which by the terms of his will pass to persons not within 
the class exempted by St. 1891, c. 425, are subject to a collateral inheritance tax 
under that statute, and acts in amendment thereof and in addition thereto. 

Petition to the Probate Court, by the executor of the will of Rufus G. 
A. Sherman, late of Bangor in the State of Maine, for instructions as to the 
pavTnent of a collateral inheritance tax under St. 1891, c. 425, and acts 
in amendment thereof and in addition thereto. A decree was entered 
that certain personal , property belonging to the estate was subject to such 
tax, and the executor and the legatees under the will appealed to this court. 
Hearing before Lathrop, J., upon the petition, answers, and an agreed 
statement of facts, in substance as follows. 

The testator was domiciled in Maine, where his will was proved on 
September 30, 1897, and letters testamentary were issued to the petitioner. 
Thereafter the Boston and Albany Railroad Company, in the shares of 
which a portion of the estate was invested, insisted upon thp petitioner 
being authorized by a Probate Court in this Commonwealth, either by license 
under Pub. Sts. c. 142, § 3, or by an appointment as ancillary executor. 
For the sole purpose of making an acceptable transfer of said shares, the 
petitioner filed a copy of the will and took out letters testamentary in this 
Commonwealth. 

By his will the testator gave all the property in question to persons 
not within the class exempted from paying a collateral inheritance tax 
by the law of this Commonwealth. 

This property consisted (1) of shares of stock in corporations organized 
under the laws of this Commonwealth, (2) of shares of stock in national 
banks organized imder the laws of the United States and located in this Com- 
monwealth, and (3) of shares of stock in the Boston and Albany Railroad 
Company, a corporation which has its franchises from this Commonwealth 
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and the State of New York. All the certificates of the stock in question 
stood in the name of the testator, were in the ordinary form, each having 
on the back thereof an unsigned blank form of assignment, and were actually 
in Maine at the time of the death of the testator. 

Previous to his appointment as executor in this Commonwealth, but 
whether previous to hiis producing a copy of the will of the testator to the 
Probate Court of Suffolk County does not appear, the petitioner, acting 
as executor under his appointment in Maine, transferred some of the shares 
in the corporations organized under the law of this Commonwealth, and 
some of the shares in the national banks, to himself, as legatee, under 
the testator's will. He also sold the remaining shares in the national banks, 
and some of the remaining shares in the corporations organized under the 
laws of this Commonwealth, to pay cash legacies under the will. Whether 
the transfers of those shares were ever made on the books of the respective 
corporations does not appear. Nor does it appear that the petitioner 
has paid any cash legacies with the proceeds received from the shares sold. 

The remaining shares of stock named in the inventory, which were all 
in corporations organized under the laws of this Commonwealth, including 
one hundred shares of the Boston and Albany Railroad Company, were in 
the hands of the petitioner, as executor under his appointment in Maine, 
when he was appointed executor in this Commonwealth. 

The questions presented are, whether, first, shares of stock in corpora- 
tions organized under the laws of this Commonwealth, and secondly, shares 
of stock in national banks organized under the laws of the United States 
and located in this Commonwealth, and thirdly, shares of stock in the 
Boston and Albany Railroad Company, a corporation which has franchises 
from this Commonwealth and the State of New York, represented by 
certificates owned by and in the possession of a non-resident decedent at 
the time of his death at the place of his domicil in another State, and which 
by the terms of his will pass to persons not within the class exempted by 
St. 1891, c. 425, § 1, are subject to collateral inheritance tax under St. 1891, 
c. 425, and acts in amendment thereof and in addition thereto. 

E, I. Baker, (H, H. Armington with him,) for George T. Moody and 
another, legatees. 

A. W. Paine, for certain other legatees. 

H, M, Knowlton, Attorney General, & A.W. DeGoosh, Assistant Attorney 
General, for the Treasurer of the Commonwealth. 

Holmes, J. This case is disposed of by the recent decision in Greves v. 
Shaw, ante, 205, except so far as the Boston and Albany Railroad stock is 
concerned. That railroad company is a corporation formed by the con- 
solidation of Massachusetts and New York corporations, and owning tracks 
in Massachusetts and New York. Much the greater part of the property 
and the more powerful of the consolidated corporations, being also the 
original bearer of the present corporate name, belonged to the former 
State, and, in view of the facts and the language of the consolidating statutes, 
if the corporation were to be attributed only to one State, that State would 
be Massachusetts. Pennsylvania Railroad v. St Louis, Alton, & Terre 
Haute Railroad, 118 U. S. 290, 296. But it seems to us enough to say that 
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so long as the railroad holds a Massachusetts charter, so long can Mas- 
sachusetts prescribe the payment of this tax as a condition of the right to 
succeed to stock issued under that charter. It does not matter that there 
is also a New York charter, and that, as things are now, stock issued under 
one is also stock under the other. The fact that it is so is a privilege granted 
by the two States reciprocally. But whenever either State has an interest 
in distinguishing between the two franchises, it has a right to do so. See 
Ohio & Mississippi Railroad v. Wheeler, 1 Black, 286, 297; Memphis & 
Charleston Railroad v. Alabama, 107 U. S. 581, 585; Clark v. Barnard, 
108 U. S. 436, 451, 452; Nashua & Lowell Railroad v. Boston & Loweli 
Railroad, 136 U. S. 356, 379, 380; MaHin v. Baltimore & Ohio Railroad, 
151 U. S. 673, 677; St Louis & San Francisco Railway v. James, 161 U. S. 
545; Central Pacific Railroad v. California, 162 U. S. 91. The fact that 
all rights are represented by one certificate might possibly create difficulties 
as to apportionment where important fractions of the property were in dif- 
ferent States, but it would not aflfect the principle. Quincy Railroad Bridge 
Co, V. Adams, 88 111. 615, 619 et seq, Ohio & Mississippi Railroad v. Weber, 
96 111. 443. Decree affirmed. 

174 Mass. 144. 

Francis V. Baix^h & another, trustees, vs. Edward P. Shaw. 

Suffolk. January 26, 1899. — July 3, 1899. 

Present: Holmes, Knowlton, Morton, & Lathrop, J J. 

Tax — Collateral Legacies and Successions — Incorporation of Trustees — Gifts 
to Charitable Institutions without the Commonwealth. 

In 1892 B. gave property in trust, the principal at the time of his decease to **be applied 
lay my trustees to such charitable purposes as shall be determined by a board to be 
called the Board of the R. Fund, which I desire to consist of at least seven members." 
The deed then named certain persons as the original members of the board and pro- 
ceeded, " My wish is that they shall either apply the fund in whole or part to some 
charitable object, such as a trade or industrial school, or other charitable purpose 
they may think preferable, or shall apply the income from time to time for charity 
or in aid of charitable institutions in such way as they deem best"; and they were 
authorized to transfer the fund to any corporation "organized for like charitable 
purposes to those they wish to carry out, and in such case the board may dissolve 
or continue itself as a board of visitors." And they were also authorized either to 
transfer the fund to the board, or to administer it "with all the powers herein given 
as the board may deem best." The settlor died on March 14, 1897. Those named 
in the deed as members of the board, with one exception, accepted the trust. In 
April, 1897, the members of the board were incorporated, the certificate stating the 
purpose to be that "of administering . . . the fund created by the deed of B. . . . 
for the charitable purposes by him thereby directed." After receiving the fund, 
the corporation paid it out to institutions incorporated for charitable purposes, some 
of which were within and others without the Commonwealth. Held, that the R. 
corporation was a charitable institution within the meaning of Pub. Sts. c. 11, § 5, 
d. 3, which exempts charitable institutions from taxation, that no part of the fund 
was subject to a tax under the St. of 1891, c. 425, imposing a tax on collateral legacies 
and successions, and that it was immaterial that a portion of the fund was given to 
charitable institutions without the Commonwealth. 

Petition, to the Probate Court of Suffolk County, by the trustees under 
a deed of trust of Belinda L. Randall, for instructions as to the payment 
of a collateral inheritance tax. The judge entered a decree, the nature of 
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which appears in the opinion, and an appeal was taken. Knowlton, J., 
reported the case for the consideration of the full court. The facts appear 
in the opinion. 

F. T, Hammond, Assistant Attorney General, for the respondent. 

J. B. Warner, for the Randall corporation. 

Lathrop, J. The material facts in this case are these: On April 27, 
1892, Belinda L. Randall made a deed of trust by which she gave to Francis 
V. Balch and William Minot property valued at $537,657, in trust to apply 
the income to the payment of annuities to certain persons during their 
lives, and of one annuity from and after the death of the settlor, and to pay 
the remainder of the income to the settlor during her life. The trust deed 
then provided for the disposition of the principal of the fund, after the 
settlor's death, as follows: "3. At my decease the balance of the property 
(including the portion if any set aside for annuities as they fall in) shall be 
applied by my trustees to such charitable purposes as shall be determined 
by a board to be called the Board of the J. W. Randall Fund, which I desire 
to consist of at least seven members." The deed then nominated certain 
persons as the original members of the board, and proceeded as follows: 
"My wish is that they shall either apply the fund in whole or part to some 
charitable object, such as a trade or industrial school, or other charitable 
purpose they may think preferable, or shall apply the income from time 
to time for charity or in aid of charitable institutions in such way as they 
deem best. If they think best the fund in whole or part may be transferred 
to any corporation or body organized for like charitable purposes to those 
they wish to carry out, and in such case the board may dissolve or continue 
itself as a board of visitors. I hope that in any case my brother's name 
may be connected with the use that may be determined on." 

The deed gave the trustees the right either to transfer the property 
to the board or to act as the business administrators of the fund, "with 
all the powers herein given as the board may deem best." 

The settlor further reserved to herself full power at any time to revoke 
or alter the provisions of the instrument by any writing or writings signed 
by her and witnessed by three witnesses. 

The trustees accepted the trust, and administered the property as directed 
during Miss Randall's life, paying the annuities, and also paying the net 
income to her. 

On March 14, 1897, Miss Randall died, leaving a will and three codicils, 
which were admitted to probate on April 1, 1897. These testamentary 
instruments affected some of the annuities only, and are immaterial to the 
question before the court. 

The persons named in the deed of trust as members of the Board of the 
J. W. Randall Fund, with the exception of one, accepted the trust. In 
April, 1897, the members of that board determined that it was expedient 
to organize themselves into a corporation, and that the fund held by Messrs. 
Balch and Minot as trustees for charitable purposes under the deed of trust 
should be paid over by the trustees to such corporation, and held and ap- 
plied by it to charitable uses. Accordingly, an agreement of association, 
dated May 8, 1897, for the purposes of incorporation imder the general 
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laws of this Commonwealth, was signed by all the members of the board, 
and pursuant to this agreement the J. W. and Belinda L. Randall Charities 
Corporation was incorporated, and a certificate of such incorporation issued 
under date of June 11, 1897, the purpose of the incorporation being stated 
to be that " of administering and applying the fund created by the deed of 
Belinda L. Randall, dated April 27, A. D. 1892, recorded with Suffolk 
Deeds, Lib. 2406, Fol. 497, for the charitable purposes by her thereby di- 
rected or authorized." Messrs. Balch and Minpt, trustees, apphed so much 
of the principal of the trust fund in. their hands as was necessary to the 
payment and satisfaction of the annuities, legacies, and other charges 
outside of the charitable trust imposed on said fund by the said trust deed 
or the said will, and paid over to the corporation, to be applied to charitable 
purposes according to its charter, the sum of $349,499.02, which was the 
entire principal of the trust fund available for charities except securities 
valued at $26,359.51, which securities Messrs. Balch and Minot have re- 
tained to await the decision of the court as to the liabihty of the trust fund 
to taxation under the statutes taxing collateral legacies; and any of said 
securities not needed for the payment of such tax are to be paid over to the 
corporation. 

After receiving the fund, and before the filing of the petition in this case, 
the corporation made payments for charitable purposes, to the amount of 
$284,500, to certain institutions incorporated for charitable purposes, some 
of which are within the Commonwealth and others are without the Com- 
monwealth. Since the petition was filed similar appropriations and pay- 
ments have been made. 

The petition above mentioned was filed in the Probate Court by the 
trustees, Messrs. Balch and Minot, to obtain the instructions of the court 
on the question whether the fund they received and held under the trust 
deed was liable to a legacy tax under the St. of 1891, c. 425. The Probate 
Court decided that certain of the annuities were subject to the tax, and that 
the gifts already made by or through the corporation to charitable in- 
stitutions not incorporated in this Commonwealth were subject to the tax, 
but that charitable institutions incorporated here were exempt; and that 
the residue of the funds held by the corporation and then undisposed of, 
and any money which it might receive thereafter from the trustees, should 
be taxable or not, according to the use which it might subsequently make 
of them. 

From so much of the decree as imposed a tax on any funds whatever, which 
the corporation had received or might receive, the corporation appealed. 
The case was heard before a single justice of this court, on the pleadings and 
agreed facts, and evidence both documentary and oral. The justice was 
of the opinion that no part of the fund held and paid out by the corporation 
was subject to a tax under the St. of 1891, c. 425. Considering the question 
a doubtful one, the justice reported the case for our determination. 

The question before us depends upon the construction to be given to 
the St. of 1891, c. 425, § 1, which, so far as material to this case, is as follows: 
"All property within the jurisdiction of the Commonwealth, and any in- 
terest therein, whether belonging to inhabitants of the Commonwealth or 
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not, and whether tangible or intangible, which shall pass by will or by the 
laws of the Commonwealth regulating intestate succession, or by deed, 
grant, sale, or gift, made or intended to take effect in possession or enjoy- 
ment after the death of the grantor, to any person in trust or otherwise, 
other than to or for the use of the father, mother," and certain relatives 
named "of a decedent, or to or for charitable, educational, or religious 
societies or institutions, the property of which is exempt by law from tax- 
ation, shall be subject to a tax of five per centum of its value, for the use of 
the Commonwealth." 

The persons composing the board of the Randall Fund were not them- 
selves the donees. They had the power to direct the trustees to apply the 
fund to charitable purposes, to apply the income from time to time to charity, 
or to cause the fund to be transferred in whole or in part " to any corporation 
or body organized for like charitable purposes to those they wish to carry 
out." This board had merely a power of appointment, and imtil such 
appointment was made and acted on there was no gift to any one within 
the intent of the act. When the appointment was made, the effect was the 
same as if the name of the corporation had been written in the deed as the 
donee. Emmons v. Shaw, 171 Mass. 410. 

The question then is whether the Randall corporation is a charitable 
institution within the Pub. Sts. c. 11, § 5, cl. 3, which exempts charitable 
institutions from taxation. The contention of the Attorney General is 
that the board of managers in appointing the fund to the corporation 
appointed it merely as a trustee or conduit upon uses to be declared by the 
board, and that the purpose of organizing the corporation was to evade 
the law. We find nothing in the facts of the case or in the evidence to 
warrant this contention. The board did no more than it was authorized 
to do under the trust deed and the laws of the Commonwealth. The 
articles of association declared the purposes of the corporation to be the 
administering and applying of the fund created by the deed of Miss Ran- 
dall "for the charitable purposes by her thereby directed or authorized." 
On reference to the deed, it appears that the fund could be used in its 
entirety for a charity to be founded, or could be distributed to existing 
charities. 

The fact that the members of the corporation are identical with those 
who previously constituted the board of managers seems to us to be imma- 
terial. The corporation is a distinct legal entity, independent of the indi- 
viduals who compose it. 

Further, the evidence shows that the question of the use which should 
be made of the fund was the subject of earnest discussion on the part of 
the members of the corporation, some of them advocating the retention of 
the fund as an entirety, while others were in favor of its distribution among 
existing charities; and the fund was not distributed for over a year. 

The use which a Massachusetts charitable corporation may make of any 
part of its funds, so long as it does not violate the terms of the instru- 
ment under which it has received it, cannot render such use illegal, or sub- 
ject it to taxation, if the use is a charitable one. While it is held in Minot 
V. Winthrop, 162 Mass. 113, 126, that a bequest to a rehgious society in 
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another State, which by the laws of that State was exempt from taxation, 
was subject to the special tax imposed by the St. of 1891, c. 425, this was 
so held, as a matter of the true construction of the statute, and not as a 
matter of policy. If the bequest in that case had been made to a Massa- 
chusetts charitable institution, and that institution had seen fit to expend 
the money in charitable purposes in another State, the question would 
have been presented which is now before us. We know of no policy of this 
Commonwealth which obliges a charitable institution organized here to 
limit its field of usefulness, under penalty of taxation, to this Common- 
wealth. Large sums of money are given every year by will to charitable 
and religious institutions organized under the laws of this State, for foreign 
and domestic missions, and the latter term is not confined to missions in 
Massachusetts. We find nothing in the policy of our law, or in the statute 
before us, which calls upon us to sustain the view of the Attorney General 
The result is that so much of the decree of the Probate Court must be 
reversed as imposes a tax on any part of the fund received or to be re- 
ceived by the J. W. and Belinda L. Randall Charities Corporation from 
the fund established by Miss Randall's trust deed. So ordered. 



174 Mass. 266. 

Uriel H. Crocker, trustee, vs. Edward P. Shaw. 

Suffolk. March 23, 1899. — September 11, 1899. 

Present: Holmes, C.J., Knowlton, Morton, Lathrop, & Hammond, JJ. 

Collateral Successions — Tax — Trust Deed — Constitvtional Law — Power of 

Appointment. 

Prior to St. 1891, c. 425, imposing a tax on collateral successions, a married woman con- 
veyed property to a trustee to pay her the income for life, and the principal after 
her death to such persons as she should appoint by her last will. She died in 1895 
leaving a will by which she appointed the property to persons not exempt imder the 
above statute. Held, that the property wan liable to the tax and that the statute 
was constitutional. 

Petition to the Probate Court for instructions as to the payment of a 
tax under St. 1891, e. 425. The court ruled that the property was subject 
to the payment of the tax, and the petitioner appealed. Hearing before 
Hammond, J., who, at the request of the petitioner, reserved the case upon 
the pleadings and an agreed statement of facts for the consideration of 
tke full court. The facts appear in the opinion. 

F, Brewster, for the petitioner. 

A, W. DeGoosh, Assistant Attorney General, for the respondent. 

Morton, J. This was a petition for instructions to the Probate Court 
by the petitioner as trustee under two indentures dated in 1865 and 1885 
respectively, and executed by Frances W. Ladd and her husband, Alfred 
Ladd, by which certain property was conveyed by the said Frances to the 
petitioner in trust to pay over the net income to her during her life, and 
after her death, subject to a provision in favor of her daughter, which has 
become inoperative by reason of the daughter's death before that of the 
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mother, to convey and transfer the principal to such persons as she should 
appoint by her last will. Frances W. Ladd died in 1895, leaving a will 
winch has been duly proved in Suffolk County. By her will she directed 
that a large portion of the trust property should be paid over and trans- 
ferred to persons so related, that the property is liable to a collateral in- 
heritance tax if St. 1891, c. 425, and the acts in amendment thereto, are 
apphcable. It is agreed that the said Frances was domiciled in Boston 
at the time of her death and when the trust indentures were executed, 
and that at each of those dates the trust estate was within the jurisdic- 
tion of this Conmionwealth. The Probate Court ruled that the property 
was subject to the payment of the tax. The trustee appealed, and the case 
was heard on agreed facts by a justice of this court, who affirmed the 
decree of the Probate Court, and the trustee thereupon appealed to the 
full court. 

The questions are whether the property passed "by deed, grant, sale, 
or gift made or intended to take effect in possession or enjoyment after 
the death of the grantor," whether the statute is constitutional as applied 
to cases hke this, and whether the statute applies to cases where the deed 
was made before it went into effect, although the property vested after 
that event. 

It seems to us clear that the property passed by a deed intended to take 
effect in possession or enjoyment after the death of the grantor. Mrs. 
Liadd's will is to be referred, as was held in Emmons v. Shaw, 171 Mass. 
410, to the instruments creating the power under which it was executed, 
and is to be regarded as a disposition made by the donor of the power. 
It makes no difference that the donor of the power and the person execut- 
ing it are one and the same. If the provisions contained in the will of 
Mrs. Ladd had been incorporated into the trust indentures, there can be 
no doubt that the property in reference to which this controversy has 
arisen would have passed under a deed intended to take effect in posses- 
sion and enjoyment quoad that property on the death of the grantor- The 
grantor would have taken a life estate, and the various gifts would have 
taken effect in possession and enjoyment at her death. In re Seaman, 
147 N. Y. 69, 77. In re Green, 153 N. Y. 223. 

We see no difference in principle between property passing by a deed 
intended to take effect in possession or enjoyment on the death of the 
grantor and property passing by will. In either case it is the privilege of 
disposing of property after the death of the grantor or testator and of suc- 
ceeding to it which is taxed, though the amount of the tax is determined 
by the value of the property. The constitutionality of the law in regard 
to taxing property passing by will was fully considered in Minot v. Win- 
throp, 162 Mass. 113, and that case, we think, is decisive of this. 

It is inomiaterial, it seems to us, in this case, as it would be in the case 
of a will, that the indentures were dated and executed before St. 1891, c. 
425, took effect. It is the vesting of the property in possession and enjoy- 
ment on the death of the grantor and after the statute took effect, that 
renders it liable to the tax, and both of those things happened in this case. 
In re Green and In re Seaman, vbi supra. 
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The appellant has pointed out some difficulties that might arise in a 
supposable case, but it is enough to say that they do not exist in this 
case. No interest vested in this case either in possession or enjoyment in 
any of the legatees till after the death of the grantor; and that did not 
happen till after the passage of St. 1891, c. 425. It was held in Cushing v. 
Aylwin, 12 Met. 169, that Rev. Sts. c. 62, § 3, appHed to a will made be- 
fore that law took effect, "when the will had not taken effect, before that 
time, by the death of the testator." We think that that case applies to 
this, and, if authority is needed, is sufficient to justify the conclusion to 
which we have come. It is true that in New York there is an express pro- 
vision by which the statute is applicable whether the transfer was made 
before or after the passage of the act. But we think that the conclusion 
arrived at in the cases in that State to which we have referred would have 
been the same without that provision. 

Decree of Probate Court affirmed. 



175 Mass. 59. 

James H. Frothingham, executor, & others, vs. Edward P. Shaw. 

Essex. January 24, 1899. — December 18, 1899. 

Present: Holmes, C.J., Knowlton, Morton, & Lathrop, JJ. 

Tax on Collateral Legacies and Successions — WiU — ^^ Property within the 
Jurisdiction of the Commonwealth^^ — Succession by the Laws of the Com- 
monwealth. 

At the trial of a petition by the executor of a will for instructions as to the payment of 
a collateral inheritance tax on the residuary legacies, it appeared that when the tes- 
tator died he was domiciled at S. in this Commonwealth, and nearly all his estate, 
consisting of bonds and stock of foreign corporations, a certificate of indebtedness 
of a foreign corporation, bonds secured by mortgage on real estate in New Hampshire, 
the makers living in New York, and of cash on deposit with a savings bank and with 
individuals in Brooklyn, was and had been for many years with his agents in New 
York. There had been no administration in New York, and the petitioner had taken 
possession of all the property except the real estate, and had paid all debts and leg- 
acies except the residuary legacies, and none of the legacies were entitled to exemption 
if otherwise liable to the tax. Held, that the stocks, bonds, etc., were "property within 
the jurisdiction of the Commonwealth," within the meaning of St. 1891, c. 425, § 1, 
and that the succession took place by virtue of the laws of this Commonwealth. 

Petition, to the Probate Court, by the executor of the will of Joseph 
Frothingham, for instructions as to the payment of a collateral inheritance 
tax on the residuary legacies. The case was heard on agreed facts, and 
came here by successive appeals from decrees of the Probate Court and of 
a single justice of this court finding that the tax was payable, and direct- 
ing the executor to pay the same. The facts appear in the opinion. 

G. R. Nutter & T. L. Frothingham, (of New York,) for the petitioners. 

A. W. DeGoosh, Assistant Attorney General., for the respondent. 

Morton, J. At the time of his death the testator was domiciled at 
Salem, in this Commonwealth, and his estate, except certain real estate 
situated here and appraised at $2,100, and cash in a savings bank in Salem 
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amounting to $993, was, and for many years had been, in the hands of his 
agents in New York, and consisted of bonds and stock of foreign corpora- 
tions, a certificate of indebtedness of a foreign corporation, bonds secured 
by mortgage on real estate in New Hampshire, the makers living in New 
York, and of cash on deposit with a savings bank and with individuals in 
Brooklyn; — the total being upwards of $40,000. 

There has been no administration in New York, and the petitioners 
have taken possession of all the property except the real estate, and have paid 
all of the debts and legacies except tiie residuary legacies. None of the 
legacies are entitled to exemption if otherwise liable to the tax. 

The petitioners contend that the stocks, bonds, etc., were not " property 
within the jurisdiction of the Commonwealth," within the meaning of St. 
1891, c. 425, § 1, and that, if they were, the succession took place by virtue 
of the law of New York and not of this State. 

It is clear that if the question of the liability of the testator to be taxed 
in Salem for the property had arisen during his lifetime he would have been 
taxable for it under Pub. St. c. 11, §§ 4, 20, notwithstanding the certificates, 
etc., were in New York; Kirtland v. Hotchkiss, 100 U. S. 491; State Tax on 
Foreign-Held Bonds, 15 Wall. 300; Cooley, Taxation, (2d ed.) 371; and 
the liabiUty would have extended to and included the bonds secured by 
mortgage. Kirtland v. Hotchkiss and State Tax on Foreign-Held Bonds, 
vbi supra. Hale v. County Commissioners, 137 Mass. 111. It is true that 
the Public Statutes provide that personal property wherever situated, 
whether within or without the Commonwealth, shall be taxed to the 
owner in the place where he is an inhabitant. But it is obvious that the 
Legislature cannot authorize the taxation of property over which it has 
no control, and the principle underlying the provision is that personal 
property follows the person of the owner, and properly may be regarded, 
therefore, for the purposes of taxation, as having a situs at his domicil, 
and as being taxable there. After the testator's death the property would 
have been taxable to his executors for three years or until distributed and 
paid over to those entitled to it, and notice thereof to the assessors; show- 
ing that the fiction, if it is one, is continued for the purposes of taxation, 
after the owner's death. Pub. St. c. 11, § 20, cl. 7. Hardy v. Yarmovih, 
6 Allen, 277. In the present case the tax is not upon property as such, 
but upon the privilege of disposing of it by will, and of succeeding to it 
on the death of the testator or intestate, and it "has some of the charac- 
teristics of a duty on the administration of the estates of deceased persons.'' 
Minot V. Winthrop, 162 Mass. 113, 124. Callahan v. Woodbridge, 171 Mass. 
695. Greves v. Shaw, 173 Mass. 205. Moody v. Shaw, 173 Mass. 375. 
In arriving at the amount of the tax the property within the jurisdiction 
of the Commonwealth is considered, and we see no reason for supposing 
that the Legislature intended to depart from the principle heretofore 
adopted, which regards personal property for the purposes of taxation as 
having a situs at the domicil of its owner. This is the general rule, Cooley 
on Taxation, (2d ed.) 372; and though it may and does lead to double 
taxation, that has not been accounted a sufficient objection to taxing per- 
sonal property to the owner during his life at the place of his domicil, and 
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we do not see that it is a suflScient objection to the imposition of succes- 
sion taxes or administration duties under like circumstances after his 
death. 

In regard to the mortgage bonds it is to be noted, in addition to what 
has been said, that this case differs from Callahan v. Woodbridge. In that 
case the testator's domicil was in New York, and it does not appear from 
the opinion that the note and mortgage deed were in this State. In this 
case the domicil was in this Commonwealth, and we think that for the 
purposes of taxation the mortgage debt may be regarded as having a 
situs here. This is the view taken in Hanson's Death Duties, (4th ed.) 
239, 240, which is cited apparently with approval by Mr. Dicey, though 
he calls attention to cases which may tend in another direction. See Dicey, 
Confl. of Laws, 319, note 1. 

It seems to us, therefore, that for the purposes of the tax in question 
the property in the hands of the executor must be regarded as having been 
witlun the jurisdiction of this Commonwealth at the time of the testator's 
death. See In re Swift, 137 N. Y. 77; MUler's estate, 182 Penn. St. 157. 

The petitioners further contend that the succession took place by vir- 
tue of lie law of New York. But it is settled that the succession to mov- 
able property is governed by the law of the owner's domicil at the time of 
his death. This, it has been often said, is the universal rule, and appUes 
to movables wherever situated. Stevens v. Gaylord, 11 Mass. 256. Dawes 
V. Head, 3 Pick. 128, 144, 145. Fay v. Haven, 3 Met. 109. Wilhins v. 
Ellett, 9 Wall. 740; S. C. 108 U. S. 256. Freke v. Carhery, L. R. 16 Eq. 
461. Attorney General v. Campbell, L. R. 5 H. L. 524. Duncan v. Lawson, 
41 Ch. D. 394. Sm v. Worswick, 1 H. Bl. 665, 690. Dicey, Confl. of 
Laws, 683. Story, Confl. of Laws, (7th ed.) §§ 380, 481. 

If there are movables in a foreign country, the law of the domicil is 
given an extraterritorial effect by the courts of that country, and in a just 
and proper sense the succession is said to take place by force of and to be 
governed by the law of the domicil. Accordingly, it has been held that 
legacy and succession duties as such were payable at the place of domicil in 
respect to movable property wherever situated, because in such cases the 
succession or legacy took effect by virtue of the law of domicil. Wallace 
V. Attorney General, L. R. 1 Ch. 1. Dicey, Confl. of Laws, 785. Hanson's 
Death Duties, 423, 526. 

With probate or estate or administration duties as such it is different. 
They are levied in respect of the control which every government has 
over the property actually situated within its jurisdiction irrespective of 
the place of domicil. Laidlay v. Lord Advocate, 15 App. Cas. 468, 483. 
Hanson's Death Duties, (4th ed.) 2, 63. 

Of course any State or country may impose a tax and give it such name 
or no name as it chooses, which shall embrace, if so intended, the various 
grounds upon which taxes are or may be levied in respect of the devolu- 
tion of estates of deceased persons, and which shall be leviable according 
as the facts in each particular case warrant. In England, for instance, 
the estate duty, as it is termed, under the Finance Act of 1894 (57 & 58 
Vict. c. 30) has largely superseded the probate duty, and under some cir- 
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cumstances takes the place of the legacy and succession duty also. Han- 
son's Death Duties, (4th ed.) 62, 63, 81. 

But whatever the form of the tax, the succession takes place and is 
governed by the law of the domicil; and, if the actual situs is in a foreign 
country, the courts of that country cannot annul the succession estab- 
lished by the law of the domicil. Dammert v. Osbom, 141 N. Y. 564. In 
further illustration of the extent to which the law of the domicil operates, 
it is to be noted that the domicil is regarded as the place of principal ad- 
ministration, and any other administration is ancillary to that granted 
there. Payment by a foreign debtor to the domiciliary administrator will 
be a bar to a suit brought by an ancillary administrator subsequently 
appointed. Wilkins v. Ellett and Stevens v. Gaylord, vbi supra. Hutchins 
V. State Bank, 12 Met. 421. Martin v. Gage, 147 Mass. 204. And the 
domiciliary administrator has sufficient standing in the courts of another 
State to appeal from a decree appointing an ancillary administrator. Smiih 
V. Sherman, 4 Cush. 408. Moreover, it is to be observed, if that is material, 
that there has been no administration in New York, that the executor was 
appointed here, and has taken possession of the property by virtue of 
such appointment and must distribute it and account for it according to 
the decrees of the courts of this Commonwealth. To say, therefore, that 
the succession has taken place by virtue of the law of . New York would 
be na less a fiction than the petitioners insist that the maxim mobUia se- 
quuntur personam is when applied to matters of taxation. 

The petitioners contend that in Callahan v. Woodbridge it was held that 
the succession to the personal property in this State took place by virtue 
of the law of this State, although the testator was domiciled in New York. 
We do not so understand that case. That case and Greves v. Shaw and 
Moody V. Shaw, vbi supra, rest on the right of a State to impose a tax or 
duty in respect to the passing on the death of a non-resident of personal 
property belonging to him and situated within its jurisdiction. We 
think that the decree should be affirmed. So ordered. 



176 Mass. 190. 

Edward W. Hooper & another, executors, vs. Edward P. Shaw. 

Same vs. Same. 

Suffolk. March 19, 1900. — May 18, 1900. 

Present: Holmes, C.J., Morton, Lathrop, Hammond, & Loring, JJ. 

Collateral Inheritance Law — Payment of Tax — Charitable Institution. 

A legacy tax paid to the United States under the St. of June 13, 1898, c. 448, §§ 29, 30, 
is to be deducted before paying the State succession tax under St. 1891, c. 425. 

A legacy left to the New England Trust Company of Boston, "the interest of which they 
will pay to needy aged men and women who had been in better circumstances in 
early life but had become in want when in old age," is not to or for a charitable in- 
stitution within the meaning of the collateral inheritance law, St. 1891, c. 425. 

Two PETITIONS to the Probate Court by the executors of the will of 
Edward Austin, asking instructions as to the payment of a succession tax 
under St. 1891, c. 425. Decrees were entered and a hearing was had in 
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this court on appeal, before Knowlton, J., who reserved the cases for the 
consideration of the full court. The facts appear in the opinion. 

J, C, Gray, for the petitioners. 

A. W. DeGoosh, Assistant Attorney General, for the respondent. 

Holmes, C.J. Only two questions were argued before us. The first of 
these is whether the legacy tax paid to the United States under St. June 
13, 1898, c. 448, §§ 29, 30, is to be deducted before paying the State suc- 
cession tax under St. 1891, c. 425. We are of opinion that it is to be de- 
ducted. 

Whatever the nature of the State succession tax, it is admitted and is 
obvious that the value of the property concerned is made the measure of 
the tax. This appears from the words of the act, which also show at what 
moment the value is to be taken. The words are "property . . . which 
shall pass ... to any person." Without throwing doubt upon the power 
of the State to adopt a harsher rule, such as has been applied by some of 
the surrogates in New York, we are of opinion that these words most natu- 
rally signify the property which the legatee actually would get were it not 
for the State tax imposed by the sentence in which the words occur. See 
In re Merriam, 141 N. Y. 479, 484; S. C. svb nom. United States v. Perkins, 
163 U. S. 625, 630. It already has been decided upon this ground that 
expenses of administration are to be deducted. Callahan v. Woodbridge, 
171 Mass. 595, 599, 600. 

The question is not one of precedence between the Commonwealth and 
the United States, as it was put by the Assistant Attorney General. It is 
in substance one of justice, and in form one of construction. The United 
States recognizes, as it ought, the same principle by deducting the State 
succession tax before computing its own. State inheritance tax laws are 
apt to aim at seizing all that they can get without regard to consistency 
of principle, but when it is possible to interpret them to mean what is just, 
we must do so. Compare St. 57 & 58 Vict. c. 30, §§ 7 (4), 20. 

The other question is whether a succession tax is payable on a legacy 
left to the New England Trust Company of Boston, "the interest upon 
which they will pay to needy aged men and women who had been in better 
circumstances in early life, but had become in want when in old age." 
The legacy was $100,000, but was cut down to $80,000 by a compromise 
approved as provided in Pub. Sts. c. 142, §§ 12-17. The exception in the 
act of 1891 which is relied on is in the words "other than ... to or for 
charitable, educational, or religious societies or institutions, the property 
of which is exempt by law from taxation." Giving the broadest latitude 
to the word " institution," and assuming that there is an exemption if a 
charitable institution of the kind described is either trustee or cestui qu£ 
triLst, we cannot read the words as meaning to embrace all charitable 
gifts. That is what the argument for the legatees comes to. It is suggested 
that we are to read the word "institution" as equivalent to the German 
stiftung, and as satisfied when there is a fund permanently devoted to 
charity. We think it very clear that this would be a perversion of the 
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words from their plain meaning and the substitution of an unidiomatic 
and remote conception which would not occur to ordinary minds. The 
contrary is implied in Essex v. Brooks, 164 Mass. 79. Very likely the insti- 
tution need not be incorporated, but it is contemplated as an owner of 
property, not as property. Decree accordingly. 



178 Mass. 95. 

Edward W. Hooper & another, executors, vs, Edward S. Bradford. 

Suffolk. December 5, 1900. — February 28, 1901. 

Present: Holmes, C.J., Knowlton, Lathrop, Hammond, & Loring, JJ. 

The tax imposed on collateral legacies by St. 1891, c. 425 is to be assessed on the value 
of the testator's property at the time of his death, and not upon its value at the time 
of distribution. 

The tax imposed on collateral legacies by St. 1891, c. 425 cannot be assessed on income 
derived from a testator's estate after his death. 

Petition to the Probate Court by the executors under the will of Ed- 
ward Austin, late of Boston, for instructions as to the payment to the 
treasurer of the Commonwealth of taxes upon certain collateral legacies 
under St. 1891, c. 425. 

The following facts were agreed: Two hundred shares of the stock of 
the Calumet and Hecla Mining Company owned by Edward Austin at 
the time of his death had a market value of $120,0(X) on November 16, 
1898, the date of his death, and on April 24, 1899, the date of the distri- 
bution of a portion of his personal estate, including the said shares, made 
in accordance with an agreement of compromise entered into concerning his 
estate, they had a market value of $170,000; and the increase in the value 
of the entire personal estate left by him and distributed between those 
dates was something more than $70,000, 

It was also agreed that the income derived from the testator's estate 
between the same dates was about $60,000. 

In the Probate Court Grant, J., made the following decree: "First. 
That the legacy tax is to be assessed on the value of the property as of the 
time of the testator's death. Second. That no tax is to be assessed upon 
the income which has accrued on the estate of the testator since his death." 

From this decree the respondent appealed, and at the request of counsel 
the case was reserved by Barker, J., for the consideration of the full court. 

A. W. DeGoosh, Assistant Attorney General, for the respondent. 

John Chipman Gray, for the residuary legatees. 

Holmes, C.J. This is a petition for instructions under St. 1891, c. 425, 
and comes here by appeal from the Probate Court. Callahan v. Wood- 
bridge, 171 Mass. 595. The question raised and argued is whether for the 
purposes of the collateral inheritance tax imposed by that statute the 
property is to be valued as of the date of the testator's death or as of some 
later moment. The testator, Mr. Edward Austin, left a considerable 
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amount of Calumet and Hecla mining stock, which rose largely in value 
between November 16, 1898, the date of his death, and April 24, 1899, 
when the stock was distributed. Between the same dates income of about 
$60,000 had accrued to the estate. The treasurer of the Commonwealth 
claims a tax on the value of the stock at the later date, and also on the 
income then accrued. 

A decision could be made either way without contradicting the express 
words of the act, or, possibly, even any very clear implication. But such 
indications as there are seem to us to converge toward the conclusion that 
the valuation is to be as of the day of the death. The language of the 
first section "All property . . . which shall pass by will ... or by deed, 
grant, sale or gift, made or intended to take effect in possession or enjoy- 
ment after the death of the grantor . . . shall be subject to a tax of five 
per centum of its value/' naturally would be construed to mean value at 
the time when the property passes. Such has been the construction adopted 
elsewhere, although under acts no doubt more explicit than ours. Attorney 
General v. Sefton, 11 H. L. Cas. 257, 269, 271, 275, 276. MaUer of Westum, 
152 N. Y. 93, 102. So a fortiori upon the view of the nature of the tax ex- 
pressed in United States v. Perkins, 163 U. S. 625, 628, 629. The time when 
the property passes under a deed is not later than the death of the grantor. 
The same is true in the case of a will. It is true that in the latter instance 
the interest of a legatee is subject to an account, but still it is an interest 
in the fund as it is, analogous to that of a cestui qv£ trust, and vests at the 
death of the testator. Mechanics^ Savings Bank v. Waite, 150 Mass. 234. 
On this ground it is that other courts have held that income accruing after 
the testator's death is not liable to the tax. Williamson's estate, 153 Penn. 
St. 508, 521. As stated by the counsel for the legatees, it is not a part of 
the property which passes by the will. 

Turning now to the later sections, by § 9 an inventory is to be filed within 
three months under a penalty, and by § 10 a copy of the inventory, or of 
the inventory of such part as is subject to the tax, "with the appraisal 
thereof," is to be sent by the register to the treasurer. Plainly tiiis pro- 
vision contemplates a tax on the appraised value if satisfactory to the treas- 
urer, that is to say, a tax on a valuation that cannot be more than three 
months later than the testator's death, if not made as of precisely the day 
on which he died. So the provision in § 2 appraising within three months 
a life estate or term not taxable, when the remainder or reversion is subject 
to the tax, looks to a scheme of valuation as of a date earlier than the dis- 
tribution. So the general provision in § 13 for an appraisal of the property 
"at its actual market value" although it does not ^x a time at which the 
value is to be taken no doubt permits an appraisal at any time, and ex- 
pects one before two years if at all, yet it makes the valuation binding on 
both parties. See also Commonwealth v. Freedley, 21 Penn. St. 33. 

It is argued that if the valuation is to be as of the date of the death, then 
expenses of administration, Callahan v. Woodbridge, 171 Mass. 595, and 
the United States legacy tax, Hooper v. Shaw, 176 Mass. 190, should not 
be deducted, and an expression in the latter case which certainly was not 
intended to convey any such idea is laid hold of as tending to fix the time 
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when the legatee actually gets the property as the time of valuation. It 
is enough to say that Callahan v. Woodbridge implies that the value of 
$10,000 in the exempting clause is to be taken as of the testator's death, 
deducting debts alone, although the tax is to be paid only on the amount 
which the legatee or successor actually would get but for the tax. A few 
considerations of detail might be added, but we think that what we have 
said is enough to justify the decree of the Probate Court. 

Decree of Probate Court affirmed. 



179 Mass. 546. 

Henry S. Howe, executor, tw. Gurdon S. Howe & others. 

Essex. March 11, 1901. — October 17, 1901. 

Present: Holmes, C.J., Morton, Lathrop, Barker, & Hammond, JJ. 
Tax, On collateral legacies. Limitations, StotvJte of. 

St. 1891, c. 425, imposing a tax on coUateral legacies and successions, provides in § 4 
that all taxes imposed thereby shaU be payable by executors, administrators or 
trustees " at the expiration of two years from the date of their giving bond,** and in 
§ 18 provides that "The treasurer of the Commonwealth shafl within six months 
after the same shall be due and payable, bring suit in his own name for the recovery 
of all taxes remaining impaid." Held, that the provision in regard to the treasurer 
bringing suit is directory merely, and does not limit the right of recovery to two 
years and six months after the giving of bonds by executors, administrators or trus- 
tees. Whether the general statute of limitations would be applicable to a suit brought 
by the treasurer after six years from the time when the tax was due and payable, 
was not before the court and was not considered. 

Collateral legacies of future and contingent interests are taxable imder St. 1891, c. 425. 
The tax is to be paid when the contingency occurs and the determination of the value 
of the future interest is to be postponed imtil the happening of the event. It is 
then to be valued as of the time of the testator's death. 

In valuing future and contingent interests for taxation as collateral legacies under St. 
1891, c. 425, when the contingency has happened, a preceding life interest to be de^ 
ducted must be valued as of the time of the death of the testator and is to be de- 
termined by the actuaries* combined experience tables and four per cent compoimd 
interest, as required by the last sentence of § 13 of the act, without regard to the 
actual length of life in the particular case. 

St. 1895, c. 307, exempting from the tax on collateral legacies bequests not exceeding 
S500, does not apply to legacies to which persons became entitled before it took 
effect. 

A testator directed his trustees to pay to his sister quarter yearly during her life such 
sums as with the rents and income of her own property would give her a net annual 
income of S10,000, and left remainders which were subject to taxation as collateral 
legacies under St. 1891, c. 425. The net annual income of the testator's sister from 
her own property at the time of the testator's death was $1,453.20, leaving $8,546.80 
to be paid to her by the executors and trustees. For the purpose of deducting the 
sister's life interest in valuing the collateral legacies, the Probate Court ruled, that 
she was to be regarded as entitled to an annuity of $8,546.80 during her life. The 
treasurer of the Commonwealth objected that the amoimt that was to be paid to her 
was not an annuity or life estate that could be appraised by the combined experience 
tables, as required by § 13 of the act, because it was of imcertain amount and might 
fluctuate from year to year. Held, that for aught that appeared the net income 
from the sister's own property had remained and would remain substantially the 
same from year to year and, if that was so, the annuity fairly might be said to be 
$8,546.80 diuing her life, or, as the intention of the testator manifestly was that his 
sister should receive a net income of $10,000 dimng her life, the annuity might be 
regarded as one of $10,000 a year, subject to reduction by the amount of the net 
income if any received from her own property, so that in computing the value of her 
interest the annuity properly might be reckoned as one of $10,000 a year, and that in 
any case the treasurer had no ground for complaint. 
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Morton, J. This is a petition to the Probate Court under St. 1891, 
c. 425, § 14, by the executor of the will of James H. Carleton late of Haver- 
hill for the detennination of certain questions arising under said will in re- 
gard to legacy and succession taxes. The petitioner and the treasurer of 
the Commonwealth both appealed from the decree of the Probate Court. 
The appeals were consolidated by order of the single justice, and at the 
request of the parties were reserved by him, "for the consideration of the 
full court upon the petition and answers and the facts set out in the decree, 
such order and decree to be made as to the full court shall seem meet." 

The testator died in March, 1893. The will was duly proved and exec- 
utors were appointed and gave bonds in May of the same year. Subse- 
quently the petitioner's coexecutor resigned, and the petitioner has since 
acted and is now acting as the sole executor. By the residuary clause the 
rest and residue was given in trust for certain purposes, and trustees were 
duly appointed under this clause and gave bonds in May, 1895. This pe- 
tition was filed in July, 1898, and, prior to the filing of it, no suit had been 
brought by the treasurer of the Commonwealth for the recovery of any 
legacy or succession tax. The testator's estate exceeded $10,000 in value 
after the payment of all debts, and by his will a large part of it went to 
persons not within the classes exempted by the provisions of St. 1891, 
c. 425, § 1, from the payment of a collateral inheritance tax. 

The first question is whether, if the estate was subject to any tax, the 
right to collect it has been lost by the failure of the treasurer to bring suit 
therefor within two years and six months after the executors and trustees 
gave bonds. The Probate Court ruled that it had not, and we think that 
the ruling was right. 

The petitioner contends that the effect of so much of § 4 as provides 
that all taxes shall be due and payable at the expiration of two years, and 
of so much of § 18 as provides that the treasurer shall bring suit within six 
months after the taxes are due and payable, is to establish two years and 
six months from the giving of bonds by the ex^utors, administrators and 
trustees as a limit to the right of recovery. But we think that the pro- 
vision in regard to the treasurer is directory merely, and that if it had been 
intended to limit the right of recovery to two years and six months after 
the giving of bonds by executors, administrators or trustees, language 
clearly expressing that purpose would have been used, as in the cases of the 
statute limiting actions against executors and administrators, and of the 
general statute of limitations. Pub. Sts. c. 136, § 9; c. 197, § 1. The 
statute provides, that administrators, executors and trustees shall be 
liable for the taxes with interest till paid, and that the taxes shall be a lien 
on the property subject to them till they are paid. §§ 1, 4. There are also 
provisions that no specific legacy subject to the tax shall be delivered by the 
executor until he has collected the tax (§ 5), that when legacies chargeable 
upon real estate are subject to a tax, it shall be a charge upon the real 
estate until paid (§ 6), and that no final settlement of the account of an 
executor, administrator or trustee shall be allowed till all taxes have been 
paid (§ 16). The plain import of all these provisions is that nothing except 
payment or a satisfaction of the tax in some form shall operate as a discharge 
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of it or prevent its collection. The petitioner objects that according to 
this construction^ the treasurer can bring suit at any time and that the 
lien will continue indefinitely. But, even if that were so, the Legislature 
having imposed the tax well may have deemed it proper that nothing except 
payment should discharge it and that the remedies provided for its collec- 
tion should remain open until it was paid. Under St. 1823, c. 133, where 
no limit was fixed to the lien which was given, it was held in Hay den v. Fos- 
ter^ 13 Pick. 492, that the lien continued till the tax was paid. The question 
whether the general statute of limitations would be applicable to a suit 
brought by the treasurer after six years from the time when the tax was 
due and payable is not before us and need not be considered. See Rich v. 
Tuckerman, 121 Mass. 222. 

The petitioner further contends that no tax can be levied in respect 
of the appointees of the household furniture and effects, or in respect of the 
final disposition of the fund of $40,000. The household furniture and 
effects were bequeathed to the testator's sister Mary C. Flint for life with 
directions that upon her death the same should be distributed as she and 
one Susie B. Sanders should appoint. The life estate of Mrs. Flint was 
not taxable, and it was not ascertained till more than two years and six 
months after the executors and trustees had given bonds who the appointees 
were or whether they were exempt. We infer, though it is nowhere dis- 
tinctly stated in the record, that none of them come within the exempted 
classes. The $40,000 was given to the petitioner in trust to pay the in- 
come to Gurdon S. Howe till he arrived at the age of forty-five and then to 
pay over the principal to him. If he died before reaching that age then the 
principal was to go to such heirs of his body as should be living when he 
would have reached the age of forty-five, and in default of such heirs then 
to his widow for life with remainder to two institutions exempt from tax- 
ation. It is admitted that the interest of Gurdon S. Howe until he attains 
the age of forty-five years is subject to the tax. 

The contention of the petitioner in respect to these matters is that 
it was not ascertained till after the expiration of the time when taxes 
provided for by the statute are due and payable who the appointees of 
the furniture and effects were, and that until Gurdon S. Howe arrives at 
the age of forty-five years or dies it is uncertain and contingent in whom the 
fund of $40,000 will vest, and therefore in neither case is any tax collecti- 
ble. There is no provision in the statute relating specifically to interests 
that vest after the death of a testator, and before the expiration of two 
years or two years and six months from the givin'g of bonds by executors, 
administrators and trustees, and the contention of the petitioner is in sub- 
stance and effect that only those interests which vest at the death of the 
testator are taxable, and that future and contingent interests are not tax- 
able. The treasurer of the Commonwealth objects that the life interest 
of Mrs. Flint should be determined according to the time that she actually 
lived and not according to the "actuaries' combined experience tables and 
four per cent compound interest" as provided in the concluding sentence 
of § 13. 

The Probate Court ruled that the future interest in the household furni- 
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ture and effects was subject to a tax and that the valuation was to be ascer- 
tained by deducting the value of the life interest of Mrs. Flint reckoned 
according to the combined experience tables with compound interest at 
four per cent, as if the same had been appraised within three months after 
the testator's death while she was living. In regard to the fund of $40,000 
it ruled that any interest to which the two institutions may become enti- 
tled was exempt, but that any interest to which Gurdon S. Howe will 
become entitled if he attains the age of forty-five, or to which the heirs 
of his body or his widow may become entitled if he dies before arriving at 
that age are subject to the tax and that such tax shall be paid by the execu- 
tor when the time arrives and that the detennination of the value of such 
future interest be postponed until the happening of said event. 

We think that these rulings were right. The obvious intent of the Leg- 
islature was to tax every interest, present or future, passing by will to 
persons or institutions other than those expressly exempted, when the 
value of the estate after the payment of debts exceeded $10,000. By 
§ 1 "All property within the jurisdiction of the Commonwealth, and any 
interest therein . . . whether tangible or intangible" is included, and by 
§ 17 "the word 'property' shall include both real and personal estate, and 
any forms of interest therein whatsoever, including annuities." In the 
present case it is clear that notwithstanding the appointment by Mrs. 
Flint and Mrs. Sanders the future interest in the furniture and effects 
passed by the will of James H. Carleton. Emmons v. Shaw, 171 Mass. 
410. The statute no doubt contemplates that the taxes shall be paid at 
the expiration of two years after the executors have given bonds, and that 
generally speaking all questions in regard to them will be settled within 
the time usually allowed for settling estates. Callahan v. Woodbridge, 
171 Mass. 595, 599. Minot v. Winthrop, 162 Mass. 113, 125. But pro- 
vision is made for other cases in the concluding words of § 18, "that the 
probate court may extend the time when any tax shall be due and pay- 
able whenever the circumstances of the case may require," and as such 
cases arise the other provisions of the statute apply to them. In ascertain- 
ing, for instance, when the time arrives, the valuation of a future interest, 
the value of a preceding life estate will be determined according to the rule 
laid down in the concluding sentence of § 13, and not according to the actual 
length of life in the particular case. And the time as of which according 
to the scheme of the statute, the valuation of the property liable to taxa- 
tion is to be made, is the death of the testator (Hooper v. Bradford, 178 
Mass. 95), and not as it might have been the time of the actual vesting of 
title or of possession in the party liable to the tax, and whenever the valu- 
ation takes place it is to be ascertained as of that date. This is an arbitrary 
rule, but it is the rule established, we think, by the statute. The "actual 
value" spoken of in § 13 has reference to that date and both it and "the 
actual market" value are to be arrived at, when a life estate is one of the 
factors, by determining the value of the life estate in the manner provided 
in § 13. Perhaps this construction may result in an inequality between a 
life estate where the remainder vests at the death of the testator, and one 
where it is to vest upon the happening of some uncertain event in the 
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future. But, if so, the result is due to the maimer in which the statute is 
drawn, and does not of itself furnish a sufficient reason for construing 
the statute, if that were possible, so as to exclude future contingent inter- 
ests. Minot V. Winthrop, 162 Mass. 113, 125. 

There were several pecimiary legacies each of $500 and less to persons 
not exempt from taxation. The petitioner contends that under St. 1895, 
c. 307, § 1, which took effect April 25, 1895, these are exempt. That 
statute provides that " No bequest of a testator whose estate is subject to 
taxation under the provisions of chapter four hundred and twenty-five of 
the acts of the year eighteen hundred and ninety-one shall be subject to 
the provisions of said chapter unless the value of such bequest exceeds the 
sum of five hundred dollars." The Probate Court ruled that the legacies 
were not exempt, and we are of opinion that the ruling was right. The 
general rule is that statutes are to be construed as prospective in their 
operation unless it is distinctly expressed or clearly implied that they are 
to have a retroactive effect. Garfield v. Bemis, 2 Allen, 445. We see noth- 
ing to take this statute out of the general rule and think that it does not 
apply to legacies to which parties became entitled before it took effect. 

In addition to a life estate in the household furniture and effects the 
testator gave his sister a life estate in his dwelling house with successive 
life estates upon her death to Susie B. Sanders and Gurdon S. Howe, and 
upon the termination of the Jife estates or if the property should not be 
occupied by the life tenants then the premises were to be sold and the 
proceeds distributed share and share alike to the said Susie B. Sanders, 
Henry S. Howe and Gurdon S. Howe respectively and their heirs, one 
third to the heirs of each. Mrs. Flint occupied the premises during her 
life, but Mrs. Sanders and Gurdon S. Howe elected not to occupy them. 
None of the parties were or are exempt from taxation except Mrs. Flint. 
The Probate Court ruled that the executor and the testator's personal 
estate were liable for a tax upon the value of the interest in the home- 
stead estate disposed of by the testator after his sister's death, such value 
to be ascertained by deducting from the value of the homestead at his 
death the value of the sister's life interest reckoned according to the com- 
bined experience tables with four per cent compound interest and as if 
the same had been appraised within three months after the testator's death. 
The treasurer of the Commonwealth objects that the value of the estate 
actually enjoyed by Mrs. Flint should be deducted and the tax assessed 
upon the interests in remainder which thus actually passed to Susie B. 
Sanders, Henry S. Howe and Gurdon S. Howe or their respective heirs, 
and he bases his contention upon the impossibility of determining dur- 
ing Mrs. Flint's life the value of the interests that would pass to Mrs. 
Sanders and* Henry S. and Gurdon S. Howe or their respective heirs. But 
the life estates have all been determined, and the time has arrived when 
the value of the remainder can be ascertained, and for reasons already 
given we think that the ruling of the Probate Coiu^ as to the manner in 
which and the tinie as of which it should be ascertained was correct. 

The testator also directed his executors and trustees to pay over to his 
sister quarter yearly during her life out of the rest and residue which was 
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given to them in trust for that and other purposes such sums as with the 
rents and income of her own property would give her a net annual income 
of $10,000. The net annual income from her own property at the time 
of the testator's death was $1,453.20, leaving $8,546.80 to be paid to her 
by the executors and trustees to make up an income of $10,000. Upon the 
death of the sister the executors and trustees were directed to pay certain 
bequests and make certain conveyances and dispositions to and in favor 
' of certain persons and institutions some of whom were liable to a collat- 
eral inheritance tax, and one of the questions presented relates to the value 
of the interest of Mrs. Flint in the rest and residue. The Probate Court 
in effect ruled that she was to be regarded as entitled to an annuity of 
$8,546.80 during her life and that the value of her interest was to be com- 
puted according to the actuaries' combined experience tables with four 
per cent compound interest and as if the same had been appraised and 
determined within three months after the testator's death. The treasurer 
for the Commonwealth objects that the amount that was to be paid to 
her was not an annuity or a life estate that could be appraised by the com- 
bined experience tables because it was of an uncertain amount and was 
liable to fluctuate from year to year. If the amount was liable to fluctuate 
there is nothing to show how great or how small the fluctuation was likely 
to be, and for aught that appears the net income from her own property 
had remained and would remain substantially the same from year to year. 
If that was so we do not see why it fairly could not be said that the annuity 
was $8,546.80 a year, and why her interest in the rest and residue should 
not be valued accordingly, which was what the Probate Court did. See 
Woods V. GUson, 178 Mass. 511; Briwblecom v. Haven, 12 Cush. 511; Swett 
V. Boston, 18 Pick. 123. There is another view. The intention of the tes- 
tator manifestly was that his sister should receive a net income of $10,000 
a year during her life. The annuity may be regarded therefore as an annuity 
of $10,000 a year subject to reduction by the amount of the net income, if 
any, received by Mrs. FUnt from her own property, so that in computing 
the value of her interest in the rest and residue the annuity properly might 
be reckoned as an annuity of $10,000 a year. See Cumings v. Cumings, 
146 Mass. 501; Pearth v. MarrioU, 22 Ch. D. 182. But, if the property 
is subject to taxation at all, the petitioner does not object to the valuation 
of Mrs. Flint's interest in the rest and residue as ascertained by the Pro- 
bate Coiwt, and the treasurer of the Commonwealth cannot complain if 
the view suggested above is not adopted. 

We have considered the objections taken by the petitioner and by the 
treasurer of the Conmionwealth to the decree of the Probate Court so far 
as they have been insisted upon at the argument before us, and the result 
is that we think that the decree of the Probate Court should be affirmed. 

So ordered. 

J. L. Thomdike, for the petitioner. 

A. W, DeGoosh, Assistant Attorney General, for the treasurer of the 
Commonwealth. 
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180 Mass. 545. 
Charles M. Rice, executor, & another vs. Edward S. Brad- 
ford. 

Worcester. January 3, 1902. — February 28, 1902. 

Present: Holmes, C.J., Knowi/ton, Lathrop, Hammond, & Loring, JJ. 

Tax, Exemption. Bowdoin College. 

The'property of Bowdoin College is not exempt from taxation by the laws of this Com- 
monwealth and therefore is subject to the tax on collateral inheritances and suc- 
cessions imposed by St. 1891, c. 425. 

Bill for instructions by the executor of the will of Alice M. Rice, late 
of ^Worcester, alleging that the will contained a bequest of $25,000 to the 
President and Trustees of Bowdoin College in the State of Maine, a cor- 
poration created by the Conunonwealth of Massachusetts by act of June 
24, 1794, and that the corporation is an educational and charitable institu- 
tion which should be exempt from taxation under St. 1891, c. 425, alleging 
also that the plaintiff by the will was directed to pay all legacy or succession 
taxes so that each legatee should receive the gross amount of the bequest, 
filed in the Probate Court for the county of Worcester April 30, 1901. 

The answer of the treasurer of the Commonwealth alleged that he claimed 
the tax as due. The answer of the Worcester Society for District Nursing, 
one of the residuary legatees named in the will, alleged the same exemption 
of the property of Bowdoin College as set forth in the bill. 

In the Probate Court, Forbes, J. made a decree, that the legacy of $25,000 
to the President and Trustees of Bowdoin College in the State of Maine 
was subject to a collateral inheritance tax under the provisions of St. 1891, 
c. 425, and amendments thereto. The plaintiff and the Worcester Society 
for District Nursing appealed. 

The case came on to be heard by Loring, J., who reserved the question 
raised by the bill and the appeals for the consideration of the full court. 

C, M, Rice & T. H, Gage, Jr., for the plaintiffs. 

A. W, DeGoosh, Assistant Attorney General, for the defendant. 

Knowlton, J. The testatrix left a will by which she gave a legacy to 
*' the President and trustees of Bowdoin College, in the State of Maine . . . 
to form a memorial fund . . . , the income of which may be expended for 
the college uses as the trustees may decide." The question before us is 
whether this legacy is exempt from taxation under the St. 1891, c. 425, 
§ 1, which exempts legacies "to or for charitable, educational or religious 
societies or institutions, the property of which is exempt by law from tax- 
ation." Bowdoin College is an educational and charitable institution. 
But this exemption is confined to societies or institutions whose property 
is exempt from taxation by the laws of this Commonwealth. Minot v. 
Winthrop, 162 Mass. 113, 126. The appellant rests his argument upon the 
fact that Maine was once a part of Massachusetts and that this college was 
established by an act of the Legislature of this Commonwealth, namely, 
by the St. 1794, c. 16. But there is nothing in this statute which exempts 
the property of the college from taxation. 
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Maine became a separate and independent State under the St. 1819, e. 36. 
The property of Bowdoin College is not exempt from taxation under this 
statute. In the seventh of the tenns and conditions expressed in the 
statute, it is provided that the "president and trustees, and the overseers 
of said college, shall have, hold and enjoy their .powers and privileges in all 
respects," etc. They had no powers and privileges which exempted the 
general property of the college from taxation. There is also a provision 
in this statute that "all lands heretofore granted by this Commonwealth 
to any religious, literary, or eleemosynary corporation or society, shall be 
free from taxation, while the same continues to be owned by such corpora- 
tion or society." This is not a general exemption from taxation such as is 
referred to in the St. 1891, c. 425, § 1. It implies that the general property 
of such corporations and societies was not exempt from taxation under any 
continuing statute, and this was the fact. Then and for many years the 
Legislature of Massachusetts had been accustomed to pass an annual tax 
act prescribing taxation throughout the Commonwealth and exempting 
the property of Bowdoin College and other similar educational institutions. 
Each of these acts was to be in effect for a year only, and this corporation 
was subject to taxation upon its general property in use immediately after 
the formation of the State of Maine, except as ihe new State, by its legis- 
lation, exempted it. At no time since then has this college been exempt 
from taxation under any law of Massachusetts. It follows that it is not 
within the exemption relied on by the appellant. Decree affirmed. 



185 Mass. 310. 

First Universamst Society in Salem vs. Edward S. Brad- 
ford. 

Essex. November 5, 1903. — March 30, 1904. 

Present: Knowlton, C.J., Morton, Lathrop, Barker, Hammond, Loring, 

& Braley, JJ. 

TaXf On collateral inheritances. 

The exemption from the succession tax imposed by St. 1891, c. 425, § 1, (R. L. o. 15, § 1,) 
of gifts "to or for the use of charitable, educational or religious societies or institutions, 
the property of which is by law exempt from taxation," exempts bequests and de- 
vises to a society or institution whose property is generally exempt from taxation, 
whether the particular gift when in the hands of the society or institution will be 
exempt from taxation or not. 

A bequest or devise to a religious society is not subject to a succession tax imder St. 1891, 
0. 425, § 1, (R. L. c. 15, § 1,) and ^is rule applies to a devise to a religious society of 
land and a dwelling house "to be used and occupied only as a parsonage", which will 
be taxable to the religious society when thus used and occupied. 

Bill in equity, filed June 8, 1901, in the Probate Court for the County 
of Essex by the First UniversaJist Society in Salem, praying for the deter- 
mination of the question of its liability to pay to the Commonwealth a 
succession tax under St. 1891, c. 425, of five per cent on the value of certain 
real estate devised to the plaintiff by the will of Walter S. Dickson, late of 
the town of Hamilton. 
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The Probate Court found that the plaintiff was a reKgious society, duly 
incorporated, whose property is by law exempt from taxation, and made 
a decree that the real estate in question was not subject to the tax. 

On appeal the case came on to be heard before Morton, J., who, by agree- 
ment of the parties^ reserved it for determination by the full court. 

The case was submitted on briefs at the sitting of the court in November, 
1903, and afterwards was submitted on briefs to all the justices. 

W. H, Rollins, for the plaintiff. 

F. B, Greenhalge, Assistant Attorney General, for the defendant. 

LoRiNG, J. Walter S. Dickson, by his last will and testament, which 
was duly admitted to probate in June, 1900, devised to the First Universalist 
Society in Salem a parcel of land "with the dweUing house and outbuildings 
thereon (the same being used and occupied by me as a homestead) to be 
used and occupied only as a parsonage for said Church, and for the same 
purpose I give said Church all the carpets in my said homestead and all the 
furniture therein not otherwise disposed of by me." 

The treasurer of the Commonwealth claims that a succession tax is due 
on this devise and bequest under St. 1891, c. 425, § 1. (Now R. L. c. 15, 
§ 1.) The devisee claims that the devise and bequest come within the 
clause excepting from the operation of the act property which shall pass 
"to or for the use of charitable, educational or religious societies or insti- 
tutions, the property of which is by law exempt from taxation." 

This clause of exemption does not find in our statutes the counterpart 
which its language would lead one to expect. There is no clause in the 
general laws exempting the property of charitable, educational and re- 
ligious societies or institutions from taxation. More than that, there is 
no clause which in terms deals with the exemption from, taxation of the 
property of charitable and educational insti,tutions. 

The only act, in June, 1900, which applied to charitable and educational 
institutions was St. 1889, c. 465, now R. L. c. 12, § 5, cl. 3. That act applies 
to "Uterary, benevolent, charitable and scientific institutions and tem- 
perance societies," and provides that the personal property of such Insti- 
tutions and societies incorporated within the Commonwealth, and the real 
estate belonging to them and occupied by them or their officers for the 
purpose for which they were incorporated shall be exempt, with a proviso 
that none of the real or personal estate of such corporations shall be 
exempt "when any portion of the income or profits of the business of 
such corporations is divided among their members or stockholders or used 
or appropriated for other than literary, educational, benevolent, charitable, 
scientific or religious purposes." Where the income of property is used 
to support the institution the property of such institutions is exempt under 
the act when invested in personal securities, but is taxable when invested 
in real estate. 

The property of religious societies did not come within this act, but was 
dealt with by Pub. Sts. c. 11, § 5, cl. 7, now R. L. c. 12, § 5, cl. 7. That 
clause provides that "houses of religious worship owned by a religious 
society, or held in trust for the use of religious organizations, and the pews 
and furniture (except for parochial purposes)" shall be exempt. Both the 
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personal and real property of a religious society is taxable, even although 
the income is used to support religious worship. See Pub. Sts. c. 11, § 22 
(now R. L. c. 12, § 25); Greene Foundation v. Boston, 12 Cush. 54; Boston 
Society of Redemptorist Fathers v. Boston, 129 Mass. 178; and this applies 
to real estate used as a parsonage. Third Congregational Society of Spring- 
field V. Springfield, 147 Mass. 396. 

The contention of the treasurer is that the exemption clause in ques- 
tion is to be construed to provide that property which shall pass to or for 
the use of charitable, educational or religious societies or institutions is 
to be exempt to the extent to which the property of such societies or in- 
stitutions is exempt by general laws of taxation. 

But we are of opinion that the exemption depends upon this question: 
Is the society or institution one whose property is generally exempt from 
taxation; and that the question is not: Is the property which passes to 
the society or institution one which will be exempt from yearly taxation 
under general laws. 

In stating what the test is we have stated that it is whether the prop- 
erty of the society or institution is generally exempt from taxation, because 
no charitable, educational or religious society or institution is wholly ex- 
empt from taxation, as has already appeared. There are or may be chari- 
table or educational institutions none of whose property is exempt, namely, 
institutions where ** any portion of the income or profits of the business of 
such corporations is divided among their members or stockholders or used 
or appropriated for other than literary, educational, benevolent, charitable, 
scientific or religious purposes." It evidently was intended to exclude these 
from this clause of exemption. 

The objection to the construction which the treasurer is contending for 
is in the first place that it is not what the language used means. The act 
provides that property which passes to charitable, educational or religious 
societies or institutions " the property of which is by law exempt from tax- 
ation" shall be exempt from a succession tax; it does not provide that prop- 
erty which passes to such societies or institutions shall be exempt to the 
extent to which the property passing to them will be exempt from tax- 
ation when held by them. To adopt the construction here contended for 
is to read into the act a clause which is not there. In the second place, the 
thing dealt with by the two exemptions is altogether different. Exemption 
from the succession tax deals with the passing of property to a legatee or 
devisee; the exemption from yearly taxation deals with the holding of 
property. That is to say, the exemption from yearly taxation is based 
upon the purpose for which property is held. As a rule, a legacy or devise 
is not given for a purpose. For that reason it would be difficult to apply 
the exemption from yearly taxation to the passing of property, and we do 
not think that the Legislature intended to adopt that as the test of exemp- 
tion in case of the succession tax. 

It happens in the case at bar that the property is devised and bequeathed 
for a parsonage; that is to say, it happens in the case we have before us 
that the way in which and the purpose for which the property devised and 
bequeathed is to be held is stated and established. But this is an accident, 
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and an accident which is not only the exception rather than the rule, but is a 
rare exception. In most cases real estate is devised or personal property 
bequeathed to charitable, educational or religious societies or institutions 
with a full right in the society or institution to use or transfer and convey 
it as it may please. There is no reason for supposing that the Legislature 
thought the form in which the property passes to it to be significant. There 
is no reason for supposing that, in case of a devise or a legacy to an edu- 
cational institution which can be changed by it the next day, the Kability 
to a succession tax is to be determined by the fact that the devise or legacy 
comes to the institution as personal property, in which case it would not 
be taxable under the rule contended for by the treasurer, in place of coming 
to it as real estate, in which case it would be taxable under that rule. 

And again, there is no reason to suppose that the Legislature intended 
that a succession tax should be imposed on a legacy to a religious society 
but not on a legacy to an educational institution. Yet if the contention 
of the treasurer is right, this result would follow, for the personal prop- 
erty of an educational institution is exempt while the personal property of 
a religious society is subject to yearly taxation. 

For these reasons we are of opinion that the test is this: Is the society 
or institution one whose property is generally exempt from taxation? Their 
houses of religious worship are the principal property held by religious 
societies, and we are of opinion that a devise to a religious society is a 
devise to a society whose property is generally exempt from taxation and 
is not subject to a succession tax. Decree affirmed. 



185 Mass. 439. 



Horace H. Stevens, executor, vs, Edward S. Bradford 
& another. 

Plymouth. January 4, 1904. — April 2, 1904. 

Present: Knowlton, C.J., Morton, Lathrop, Barker, & Braley, JJ. 

Tax, On collateral inheritances. WordSy "Has been." 

St. 1902, c. 473, postponing the payment of the collateral inheritance tax on future estates 
until the persons entitled come into possession of them, is retrospective as well as 
prospective, and applies to all cases where there has been before its passage, as well 
as where there shall be thereafter, a devise, descent or bequest liable to the collateral 
inheritance tax. 

Lathrop, J. This is a petition to the Probate Court by the executor 
and trustee under the will of Charles E. Stevens, to obtain the instructions 
of that court upon the following facts alleged in the petition and admitted 
by the answer. Charles E. Stevens, by his will, which was admitted to 
probate on November 2, 1899, bequeathed and devised certain property to 
the petitioner, in trust to pay the net income to Frederick T. Stevens dur- 
ing his life, and upon his decease to divide and pay over the remainder to 
the nephews and nieces of the testator, living at die decease of Frederick T. 
Stevens. The question presented is wheUier the collateral inheritance 
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tax of this Commonwealth is now payable by the executor upon the property 
to be held in trust until the death of Frederick T. Stevens, or whether the 
payment of the tax is postponed by the St. of 1902, c. 473, until the person 
or persons entitled thereto come into possession of their property. The 
Probate Court made a decree that the tax was not now payable, but was 
postponed by the St. of 1902, c. 473, until the person or persons entitled 
thereto should come into possession of their property, and added the words: 
" In other words, that statute is prospective and not retroactive in relation 
to said tax." From this decree the state treasurer appealed; and the case 
Was reserved by a single justice of this court for our determination. 

The question presented depends upon the construction to be given to 
the St. of 1902, c. 473. This statute, which took effect upon its passage, 
June 12, 1902, reads as follows: "In all cases where there has been or shall 
be a devise, descent or bequest to collateral relatives or strangers to the 
blood, liable to collateral inheritance tax, to take effect in possession or come 
into actual enjoyment after the expiration of one or more life estates or 
a term of years, the tax on such property shall not be payable nor interest 
be^ to run thereon until the person or persons entitled thereto shall come 
into actual possession of such property, and the tax thereon shall be as- 
sessed upon the value of the property at the time when the right of pos- 
session accrues to the person entitled thereto as aforesaid, and such person 
or persons shall pay the tax upon coming into possession of such property. 
The executor or administrator of the decedent's estate may settle his ac- 
count in the probate court without being liable for said tax: provided, that 
such person or persons may pay the tax at any time prior to their coming 
into possession, and in such cases the tax shall be assessed on the value of 
the estate at the time of the payment of the tax, after deducting the value 
of the life estate or estates for years; and provided, further, that the tax 
on real estate shall remain a lien on the real estate on which the same is 
chargeable until it is paid." 

The decree of the judge of the Probate Court is inconsistent, and we 
are of opinion that he was right in the first part of his decree and wrong 
in the words added, and that the latter words should be stricken out. The 
statute is clearly retrospective and not merely prospective. It applies to 
" all cases where there has been or shall be a devise," etc. To construe it 
as relating merely to devises, descents or bequests, subsequently to the 
passage of the act, would give no effect to the words " has been." The use 
of the words expresses a clear and unequivocal intent on the part of the 
Legislature that the statute should operate retrospectively as to all estates 
where the tax has not been paid. In Commonwealth v. McCaughey, 9 Gray, 
296, it is said by Mr. Justice Metcalf: "For it is an anciently established 
rule in the interpretation of statutes, that such a sense is to be made upon 
the whole statute, that no clause, sentence or word shall prove superfluous, 
void or insignificant, if, by any other construction they may all be made 
useful and pertinent. 1 Show. 108. Bac. Ab. Statute, I. 2." See also 
Opinion of the Justices, 22 Pick. 571, 573. 

The statute in question was very likely passed to relieve a hardship 
which was imposed by the preceding laws, by which in case of a legacy in 
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trust to pay the income to A. during his life, with remainder to B., the 
tax was taken out of the capital, and A. received the income of only the 
amount of the legacy diminished by tte tax, although a legacy to him would 
not be taxable. In Minot v. Winthrop, 162 Mass. 113, 125, where this 
was held, it was said by Chief Justice Field: "Perhaps a simpler way than 
that prescribed by the statute woidd have been to levy the tax at the end 
of the life estate upon the whole of the fund to be paid to the legatee in 
remainder." This suggestion of the Chief Justice has been followed in the 
statute before us. 

The decree of the Probate Court amended as we have already stated 
is to be Affirmed, 

S. D. Elmore, for the petitioner and the life tenant. 

F. B. Greenhalge, Assistant Attorney General, for the treasurer of the 
Commonwealth. 

189 Mass. 104. 

Edward S. Bradford vs. Moorfield Storey, administrator. 
Same vs. Same. 

Middlesex. November 29, 1904. — September 11, 1905. 

Present: Knowivton, C.J., Morton, Barker, Hammond, & Loring, JJ. 

Tax, On collateral inheritances. LimiMions, Statvie of. Probate Court. Itir 

terest. 

A petition filed in the Probate Court by the treasurer and receiver general of the Com- 
monwealth imder R. L. o. 15, §§ 17, 20, upon a certificate to him from the judge of 
that court that the final accoimt of an executor or administrator has been filed and 
that the settlement of the estate has been delayed because of the non-payment of a 
collateral inheritance tax, praying the court to determine whether such a tax is pay* 
able and to fix its amoimt, is not barred either by the general or the special statute 
of limitations, although filed more than six years after the tax became payable. 

Under R. L. c. 15, § 17, the Probate Court having jurisdiction of the settlement of the 
estate of a dec^ent has jurisdiction upon a petition filed by the treasurer and re- 
ceiver general of the Commonwealth to determine, subject to appeal, whether a 
collateral inheritance tax is payable on the estate and if payable the amount of such 
tax. 

Under R. L. c. 15, § 4, interest must be paid upon the amount due as a collateral inherit- 
ance tax from the expiration of two years after the date of giving bond by the ex- 
ecutors, administrators or trustees by whom the tax is payable. 

Morton, J. These are two appeals from decrees, made by the Probate 
Court for the county of Middlesex, relating to the same estate, which at 
the request of the parties were consolidated and heard together. They 
were reserved for the full court, and such disposition is to be made of them 
as shall seem meet. 

The question at issue relates to the collection of a collateral inheritance 
tax from the estate of one Sarah Ann Tileston who died testate in March, 
1894, leaving an estate appraised at upwards of $49,000. 

By her will the testatrix gave her property to nephews and nieces. The 
estate was, therefore, subject to a collateral inheritance tax under St. 1891, 
c. 425, § 1, now R. L. c. 15, § 1. It is not contended that it was not, or that 
the tax has ever been paid. The administrator seeks to avoid the payment 
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on the ground that the Probate Court had no jurisdiction of the petition 
by the treasurer and receiver genera) to have the amount of the tax de- 
termined and its payment ordered by the administrator, or, if it had, that 
the tax is barred by the general statute of limitations, or by the special 
statute affecting actions against executors and administrators. There is 
also a further question relating to interest. 

Two executors were named in the will but only one survived the testatrix. 
He was duly appointed on April 24, 1894, and subsequently filed an inven- 
tory and paid certain legacies and annuities. In December, 1896, he 
resigned without having filed any account. In January, 1897, the respond- 
ent was appointed and subsequently filed an inventory and two accoimts, 
one of which was a final account. Neither of the accounts has been allowed. 
In November, 1902, the judge of the Probate Court, acting under R. L. 
c. 15, § 20, and upon the application of trustees who had been appointed 
under the will, certified to the petitioner that the final account of the re- 
spondent had been filed and that the settlement of the estate was delayed 
by reason of the non-payment of the collateral inheritance taxes. There- 
upon the petition in this case was filed in the Probate Court. The respond- 
ent made a motion to dismiss on the grounds that the petition was in 
effect an action at law to collect the tax and that the Probate Court had 
not jurisdiction. The motion was denied and the respondent appealed. 
Subsequently he filed an answer, not waiving this appeal, and setting up in 
bar the general statute of limitations and the special statute applicable to 
executors and administrators. A hearing was had and a decree was entered 
that the respondent was liable for a tax upon the net value of the estate 
with interest from April 24, 1896, being two years after the date of the 
appointment of the executor, and the amount of the tax was determined, 
but no order was made for its payment. From this decree also the respond- 
ent appealed. This appeal and the appeal from the order overruling the 
motion to dismiss constitute the two appeals referred to earlier in this 
opinion. 

The question whether the general statute of limitations applied was left 
open in Howe v. Howe, 179 Mass. 546, and the question whether the special 
statute applied was not raised in that case. R. L. c. 202, § 2, provides that 
" The following actions shall, except as otherwise provided, be commenced 
only within six years next after the cause of action accrues: First, Actions 
of contract founded upon contracts or liabilities, express or implied, except 
actions limited by the provisions of the preceding section or actions upon 
judgments or decrees of courts of record of the United States or of this or of 
any other state of the United States." The "actions limited by the pro- 
visions of the preceding section" have nothing to do with the question now 
before us. Section 17 of the same chapter provides that "the limitations 
of the preceding sections of this chapter . . . shall apply to actions brought 
by the Commonwealth or for its benefit." But it is manifest that these 
provisions relate to actions to which the preceding sections apply and are 
not intended to apply to all actions that may be brought by the Common- 
wealth or for its benefit, of whatever nature. A tax is not a debt in the 
ordinary sense of the word and is not founded upon a contract express or 
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implied {Peirce v. Boston, 3 Met. 520), and a collector cannot maintain an 
action to recover it, except as authorized by statute. Crapo v. Stetson, 8 
Met. 393. The word "liability'* is, it is true, of large significance, but as 
used in the statute refers plainly to liabilities of a contractual nature. Very 
likely in view of the provision in regard to the collection of taxes levied gen- 
erally for the public benefit authorizing a collector, if a tax remains unpaid 
for three months, to maintain an action therefor in his own name as for his 
own debt and so giving to it a quasi contractual character (R. L. c. 13, 
§ 32), the general statute of limitations would be held to apply to actions 
so brought. See Rich v. Titckerman, 121 Mass. 222. But for reasons 
stated in Howe v. Howe, vbi supra, in considering the question whether the 
action was barred by failure to bring suit within two years and six months, 
and which need not be repeated here, we think that neither the general 
nor the special statute of limitations operates as a bar to the recovery of 
the tax in the present case. 

The respondent contends in the next place that the petition was in effect 
an action at law for the recovery of the tax and that the Probate Court had 
not jurisdiction. But all that the Probate Court did was to hear and de- 
termine whether a succession tax was payable and what the amount was, 
and this was clearly within its jurisdiction. It is expressly provided that 
" The Probate Court having jurisdiction of the settlement of the estate of 
the decedent shall, subject to appeal as in other cases, hear and determine 
all questions relative to said tax affecting any devise, legacy or inheritance.*' 
R. L. c. 15, § 17. In this case there was a question as to the liability of the 
administrator to pay a tax and it affected devises and legacies payable under 
the will. The proceeding was, therefore, directly within the terms of the 
statute. Callahan v. Woodbridge, 171 Mass. 595. There are other pro- 
visions which contemplate that the Probate Court shall have power to 
determine the amount of the tax; such, for instance, as the provision 
relating to the sale of real estate for the payment of the tax (R. L. c. 15, § 8), 
and the general scheme of the statute vests the Probate Court with large 
powers in all matters relating to the tax. The motion to dismiss for want 
of jurisdiction was rightly overruled. 

Lastly, as to the matter of interest. The statute expressly provides that 
the tax shall be payable at the expiration of two years after the date of 
giving bond by executors, administrators and trustees, and that if the 
taxes are not paid when due interest shall be charged from the time when 
the same became payable. R. L. c. 15, § 4. Interest was rightly computed 
by the Probate Court according to the rule thus established. It is im- 
material that a part of the estate was given in remainder or that the dis- 
positions of the will were modified by the agreement that was entered into. 
The whole estate was liable to the tax, and there was nothing to affect the 
time when it was payable. Decree affirmed, 

F, B. Greenhalge, Assistant Attorney General, for the petitioner. 

R. F, Sturgis, for the respondent. 
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196 Mass. 533. 

Frederick H. Kingsbury & another, executors, vs. Arthur 
B. Chapin. 

Worcester. October 3, 1907. — Noven^ber 26, 1907. 

Present: Knowlton, C.J., Morton, Braley, Sheldon, & Rugg, JJ. 

TaXy Collateral legacy. Corporation, Execvior and Administrator, 

The tax upon collateral legacies and successions provided by R. L. c. 15, as amended by 
Sts. 1905, 0. 470; 1906, c. 436, is an excise tax upon the privilege of passing the title 
to property on the death of the owner and is not a property tax. 

Shares of the capital stock of a domestic railroad corporation which owned and operated 
railroads extending beyond the boundaries of the Commonwealth into other States 
in which also it was incorporated by the same iiame and by each of which it was 
recognised as being one general organization engaged in a single geners^ enterprise, 
exhibiting activities and owning properties in the various States while held in the 
same ownership, but of whose capital stock there was but a single issue representing 
all the property of all the corporations, are subject to the tax upon collateral legacies 
and successions provided for by R. L. c. 15, as amended by Sts. 1905, c. 470; 1906, 
c. 436; but their valuation for the purposes of such tax should be based upon the 
value of the property in this Commonwealth only. 

The executors of a will which provided for the payment of legacies which were subject 
to the tax on collateral legacies provided by R. L. c. 15, as amended by Sts. 1905, 
c. 470; 1906, c. 436, cannot evade the payment of such tax by using the property 
in this Commonwealth for the payment of legacies and charges exempted from the 
provision of the statute, iand not using therefor property in their possession but 
situated in another State and not subject to such a tax; but, in computing the tax, 
payments made for such purposes must be deducted from the property in this Com- 
monwealth only in the proportion that the value of the property here bears to the 
vidue of the entire estate. 

Bill in equity filed in the Probate Court for the county of Worcester 
June 14, 1907, by the executors of a will for instructions as to the amount 
that they should pay as collateral inheritance tax under the provision of 
R. L. c. 15, as amended by Sts. 1905, c. 470; 1906, c. 436, then in force. 

On appeal, the case was heard before Rugg, J., who reserved it for de- 
termination by the full court. The facts are stated in the opinion. 

E, H, Vaughan & E. T. Esty, for the plaintiffs. 

D, M alone, Attorney General, & F. T, Field, Assistant Attorney General, 
for the defendant. 

C. A, Williams, for a party having like interests with the plaintiff, was 
allowed to file a brief. 

Knowlton, C.J. This bill is brought by the executors of the will of 
Julia B. Thayer, late of Keene in the State of New Hampshire, for instruc- 
tions in regard to the payment of succession taxes claimed in behalf of this 
Commonwealth. A part of the property left by the testatrix was stock in 
railroad corporations, incorporated in this State, and owning and operating 
railroads therein which extend beyond the boundaries of the State into other 
States in which also the companies are incorporated. The corporations 
referred to are the Worcester, Nashua and Rochester Railroad Company, 
the Norwich and Worcester Railroad Company, the Fitchburg Railroad 
Company, the Boston and Albany Railroad Company, the Providence and 
Worcester Railroad Company, the New York, New Haven, and Hartford 
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Railroad Company and the Old Colony Railroad Company. The material 
averments in regard to each of these corporations are substantially the 
same, so far as they relate to the question in dispute, namely, that they are 
engaged in the transportation of passengers and freight between the dif- 
ferent States, and in interstate conmierce and commerce with foreign 
nations, and are incorporated under the laws of one or more States besides 
Massachusetts, and own franchises granted by these States, and property, 
real and personal, tangible and intangible, located in Massachusetts and in 
one or more of these other States. Although all the statutes of the different 
States touching the subject were made a part of the evidence, we have been 
referred to no differences in them, nor to any of their provisions except 
those stated generally in the bill. We infer from the pleadings, the agreed 
facts and the arguments that each of these companies is incorporated in 
each of the States into which its road runs; that in each case the name is 
the same in each State, and there is recognition by each State of the fact 
that the corporation is connected with the corporation of the same name 
in the other State, in such a way that the two, deriving their authority 
from two different sources, are parts of one general organization engaged 
in a single general enterprise, and exhibiting activities and owning property 
in two or more States, while held in the same ownership. It is averred by 
the petitioners and admitted .by the respondent that "in the case of all the 
railroad companies there is but a single issue of capital stock representing 
all the property of the said companies." In a sense, such a railroad com- 
pany is a domestic corporation in each of the States where it is incorporated 
and owns and operates a railroad. We think that stock in such a corpora- 
tion is "property within the jurisdiction of the Commonwealth," under 
the language of our statute authorizing the taxation of collateral inheritance. 
R. L. c. 15, § 1. St. 1905, c. 470. St. 1906, c. 436. We think it is property 
within the jurisdiction of the Commonwealth in a constitutional sense, 
such as to enable the State to subject it to taxation as against a non-resident 
owner. This follows from the decisions and the reasoning in Greves v. 
Shaw, 173 Mass. 205, and in Moody v. Shaw, 173 Mass. 375. See also 
American Coal Co, V. County Commissioners, 59 Md. 185; St. Albans v. 
National Car Co. 57 Vt. 68; State v. Travellers Ins. Co. 70 Conn. 590; 
Travelers Ins. Co. v. Connecticut, 185 U. S. 364. That an inheritance 
of stock in a domestic corporation by a non-resident owner is tax- 
able, has been settled in New York. Matter of Bronson, 150 N. Y. 1. 
Matter of Fitch, 160 N. Y. 87. Matter of Jones, 172 N. Y. 575. See also 
Attorney General v. New York Breweries Co. [1898] 1 Q. B. 205; S. C. 
[1899] A. C. 62. It has also been adjudged that the same rule applies 
to corporations which are incorporated in two States. Matter of Cooley, 
186 N. Y. 220. This case presented the question whether stock of a non- 
resident testator in the Boston and Albany Railroad Company should be 
taxed under the inheritance law of New York at its value, treating the 
stock as representing all the property of the doubly incorporated New York 
and Massachusetts corporation, or at a less value, treating it as representing 
only that portion of the property which belonged in the State of New 
York. It was held that the payment should be on the latter theory. The 
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court said, "The authorities are asserting jurisdiction of and assessing his 
stock only because it is held in the New York corporation of the Boston 
and Albany Railroad Company. But we know that said company is also 
incorporated as a Massachusetts corporation and presumably by virtue 
of such latter incorporation it has the same powers of owning and managing 
corporate property which it possesses as a New York corporation. In fact 
the location of physical property and the exercise of various corporate 
functions give greater importance to the Massachusetts than to the New 
York corporation, and the problem is whether for the purpose of levying 
a tax upon decedent's stock upon the theory that it is held in and under 
the New York corporation we ought to say that such latter corporation 
owns and holds all of the property of the consolidated corporation wherever 
situated, thus entirely ignoring the existence of and the ownership of prop- 
erty by the Massachusetts corporation. It needs no particular illumination 
to demonstrate that if we take such a view it will clearly pave the way to a 
corresponding view by the authorities and courts of Massachusetts that the 
corporation in that State owns all of the corporate property wherever sit- 
uated, and we shall then further and directly be led to the unreasonable and 
illogical result that one set of property is at the same time solely and exclu- 
sively owned by two different corporations and that a person holding stock 
should be assessed upon the full value of his stock in each jurisdiction. . . . 
We shall have each State exacting full compensation upon one succession 
and a clear case of double taxation. And if the corporation had been 
compelled for sufficient reasons to take out incorporation in six or twenty 
other States each one of them might take the same view and insist upon the 
same exaction, until the value of the property was in whole or large pro- 
portion exhausted in paying for the privilege of succession to it. While 
undoubtedly the legislative authority is potent enough to prescribe and 
enforce double taxation, it is plain that, measured by ordinary principles 
of justice, the result suggested would be inequitable and might be seriously 
burdensome." A similar view was taken in State v. Metz, 3 Vroom, 199. 

It is contended by the petitioners that, with any other construction, the 
statute, in its application to a case like this, would be unconstitutional, and 
they refer to the cases in which it is decided that, in assessing a property 
tax upon a corporation, the property owned by it in another State and the 
franchise conferred by another State cannot be included in fixing its value. 
The collection of a tax levied on such a basis would be a taking of property 
without due process of law. Louisville & Jeffersonville Ferry Co, v. Kerir 
tticky, 188 U. S. 385. Delaware, Lackawanna & Western Railroad v. Penn- 
syhania, 198 U. S. 341. Union Transit Co. v. Kentucky, 199 U. S. 194. 
The present case concerns the imposition of an excise tax upon the privilege 
of passing the title to property on the death of its owner. It is not a prop- 
erty tax, but strictly an excise or franchise tax, although the amount of it 
may be made dependent to a greater or less extent upon the value of prop- 
erty. It is very plainly shown in Plummer v. Coler, 178 U. S. 115, that 
property which is not taxable as such may constitutionally be considered 
under a statute, in fixing the amoimt of an excise tax. 

Without deciding that the Legislature could not constitutionally include 
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in the value of the stock for the purpose of fixing this tax all property of 
the corporation wherever situated, we are of opinion that its value for this 
purpose was intended to be limited by the value of the franchise and prop- 
erty which it specially represents within this Commonwealth. In a sense, 
the stock in each State may be said to represent all the property of the cor- 
poration in different States. But the principal reasons for a local act of 
incorporation in each State relate only to the property in that State. As a 
domestic corporation, in a strict sense, it is confined to the State which 
gives it its charter, and when there is also a similar act of incorporation in 
another State where it has property and does business in the same way, the 
rights, privileges and obligations which belong peculiarly to domestic corpo- 
rations should be only those which are recognized in the State where the 
franchise is granted. So far as the jurisdiction of a State to impose tax- 
ation depends upon the ownership of property, it is limited to that which is 
within the State. In a case like the present, where corporate power is ex- 
ercised under two franchises of the same kind, granted by two adjacent 
States, and where the ownership is represented by a single issue of stock, 
recognized alike by both States, we think that, for jurisdictional purposes 
and determining values in imposing taxes, the stock in each State should 
be held to represent only the property within that State. This view is 
strengthened by the express provisions to that effect in our recent legislation 
in regard to the taxation of corporate franchises. St. 1903, c. 437, §§ 
72-74. St. 1906, c. 463, Part II. § 212; Part III. § 126. The rule which 
we have adopted is made a part of our last act in regard to inheritance 
taxes. St. 1907, c. 563, § 2. In this particular the decree of the Probate 
Court is correct. 

The remaining question is whether the executors, by using the stock in 
Massachusetts corporations for the payment of debts and legacies, to the 
exemption of the property in New Hampshire, could relieve it from lia- 
bility to a tax upon succession imposed by our law. We are of opinion that 
they could not. It was decided in Hooper v. Bradford, 178 Mass. 95, that 
taxes under this statute are to be assessed on the value of the testator's 
property at the time of his death. The rights of all parties, including the 
rights of the Commonwealth to its tax, vest at the death of the testator. 
It is true that the interest of a legatee is subject to an accounting; but it is 
an interest in the existing fund, and it is analogous to that of a cestui que 
trust. The executors cannot, by independent action in attempting to 
marshal assets according to their personal wishes, enlarge or diminish the 
rights of legatees, or of the Commonwealth. The property in Massachusetts 
is subject to the jurisdiction of our courts, and the executors must use and 
appropriate it according to law. Greves v. Shaw, 173 Mass. 205, 209. 
Callahan v. Woodbridge, 171 Mass. 595. The debts, the legacies in Mas- 
sachusetts exempt from taxation and the expenses of administration are 
chargeable upon the general assets, as well those in New Hampshire as 
those in Massachusetts, and only a proportional part of the property in 
Massachusetts should be used in paying them. The balance is subject to 
the payment of a tax under the statute. The decision of the Probate Court 
upon this part of the case was correct. Decree affirmed. 
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197 Mafis. 248. 

Robert H. McCurdy & another, executors, ns, Robert H. McCurdt 
& another, trustees, & others. 

Middlesex. December 4, 1907. — February 24, 1908. 

Present: Knowlton, C.J., Morton, Hammond, Braley, & Rugg, JJ. 

TaXf On collateral legacies and successions. Equitable Conversion. Executor 
' and Administrator, 

The only ground on which the tax provided Tby R. L. c. 15, § 1, relating to the taxation 
of collateral legacies and successions, can be imposed upon the succession to property 
of a non-resident testator is that the property is "within the jurisdiction of this Com- 
monwealth at the time of the testator's death; and, where such a testator dies leav- 
ing real estate in this Commonwealth subject to a mortgage, the value of the testator's 
interest in the real estate at the time of his death is only the value of the equity of 
redemption, and that alone is subject to the tax. 

The law of equitable conversion ought not to be invoked merely to subject property to 
taxation, especially when the question to be determined is one of jurisdiction over 
property as between States. 

A testator domiciled in another State died seised of real estate in this Commonwealth 
which was subject to a mortgage held by a creditor here, and also left other property 
insufficient in amount to satisfy the mortgage. The executor of the will brought 
a bill in equity for instructions as to whether the tax on collateral legacies and suc- 
cessions, provided by R. L. c. 15, § 1, should be assessed upon the value of the real 
estate without deducting the amount of the mortgage or oiJy upon the value of the 
equity of redemption. Held^ that the executor could not be compelled to bring the 
proceeds of personal estate from the place of domiciliary administration in another 
State to pay off the mortgage here in order to leave the property free from incimi- 
brance and subject to a tax on its full value. 

Bill in equity by the executors under the will of John Albro Little for 
instructions, filed in the Probate Court for the county of Middlesex Sep- 
tember 26, 1907. 

On appeal the case was heard in this court before Hammond, J., who re- 
served it for the consideration of the full court. The facts are stated in the 
opinion. 

W, B, Durant, for the trustees and others. 

D. Malone, Attorney General, & F, T. Field, Assistant Attorney General, 
for the treasurer and receiver general of the Commonwealth. 

Knowlton, C.J. This is a bill for instructions to the plaintiffs as 
executors of the will of John Albro Little, late of Morris Plains in the State 
of New Jersey, deceased. The testator left real estate in Massachusetts 
whose value, as appraised, if free from encumbrances, is $241,000. This is 
subject to a mortgage to the Cambridge Savings Bank of $120,000 and 
interest. He also left personal estate here to the amount of about $9,000 and 
an undivided interest in other real estate, which was appraised at about 
$12,000. In regard to this interest and the personal estate no question 
arises. The question before us is whether the collateral inheritance tax 
to be paid under the R. L. c. 15, § 1, shall be computed upon the value of 
the property without deduction for the encumbrance of the mortgage, or 
upon the value of the equity of redemption. 

The testator was a non-resident, and by the terms of the statute the tax 
on the succession is only upon "property within the jurisdiction of the 
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Commonwealth." The property in question is subject to a Ken in favor of 
a Massachusetts creditor of the testator. The value of the testator's interest 
in it at the time of his death was only the value of the equity of redemption. 
The savings bank is entitled to be paid out of the real estate if not paid 
otherwise. K it should proceed to collect its debt by an action at law 
against the executors, they would be obliged, acting only in their official 
capacity under their appointment in Massachusetts, to obtain a license to 
sell this real estate for the payment of the debt, in which case all that would 
remain within the jurisdiction of the Commonwealth would be the excess 
of the proceeds of the real estate above the amount of the indebtedness un- 
der the mortgage. If the savings bank should foreclose its mortgage by a 
sale, the result would be the same. 

Tte Attorney General, in behalf of the treasurer and receiver general 
of the Commonwealth, contends that the doctrine of equitable conversion 
and exoneration should be applied to relieve the land from the encumbrance 
of the mortgage, and that the executors should bring the proceeds of personal 
estate from the place of domiciliary administration in New Jersey and apply 
it to the payment of the debt here, so as to leave the land, free from the 
encumbrance, within the jurisdiction of the Commonwealth. 

The answer to this contention is, first, that the rights and obligations 
of all parties in regard to the payment of a tax of this kind are to be de- 
termined as of the time of the death of the decedent. This has been set- 
tled by our decisions. Hooper v. Bradford, 178 Mass. 95. Howe v. Howe, 
179 Mass. 546. Kingsbury v. Chapin, 196 Mass. 533. Secondly, the law 
of equitable conversion ought not to be invoked merely to subject property 
to taxation, especially when the question is one of jurisdiction between 
different States. In Custance v. Bradshaw, 4 Hare, 315, 325, it was said 
that "equity would not alter the nature of the property for the purpose 
only of subjecting it to fiscal claims to which at law it was not liable in its 
existing state." In Matter of Offerman, 25 App. Div. (N. Y.) 94, the court 
says that equitable conversion should not be invoked merely for the pur- 
pose of subjecting the property to taxation. To the same effect is Matter 
of SiOton, 3 App. Div. (N. Y.) 208; affirmed in 149 N. Y. 618. In Penn- 
sylvania a different rule is established. Handley's estate, 181 Penn. St. 339. 

The only ground on which such a tax can be imposed upon the succession 
to property of a non-resident is that the property is within the jurisdiction 
of the Commonwealth. For the purpose of increasing the amount within 
our jurisdiction the executors or administrators here cannot be compelled 
to bring the proceeds of personal estate from the place of domiciliary ad- 
ministration in another State, to pay debts of Massachusetts creditors, 
secured by a mortgage or lien upon land in this Commonwealth. Indeed, 
if the ancillary administrators were different persons from the domiciliary 
administrators or executors, they could not obtain such proceeds for such 
a use in a foreign State. U the property subject to ancillary administration 
was not enough to pay local creditors, these creditors woidd be obliged to 
resort to the domiciliary administrator. 

In this State and in New York it is decided that personal property within 
the jurisdiction of a foreign State is subject to a succession tax in the place 
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of the decedent's domicil. Frothingham v. Shaw, 175 Mass. 59. In re 
Swift, 137 N. Y. 77. Matter of Curtis, 142 N. Y. 219. This doctrine fur- 
nishes a strong implication that personal property in the decedent's domicil 
should not be used to relieve property subject to a succession tax under the 
ancillary administration of another State by discharging liens upon it for 
the purpose of increasing this succession tax. The tax is to be estimated in 
reference to the property that is within the jurisdiction of the Common- 
wealth at the time of the testator's death. Callahan v. Woodbridge, 171 
Mass. 595. Greves v. Shaw, 173 Mass. 205. Moody v. Shaw, 173 Mass. 
375. 

The precise point before us has been decided in New York adversely to 
the contention of the Attorney General, although, under the laws of that 
State, the relative rights and obligations of mortgagors and mortgagees 
are not exactly the same as in Massachusetts. Matter of Skinner, 106 
App. Div. (N. Y.) 217. MaUer of Sutton. 3 App. Div. (N. Y.) 208. See 
also Matter of Strong, 17 N. J. Law J. 234. 

In Kingsbury v. Chapin, 196 Mass. 533, the right of an ancillary adminis- 
trator to transmit personal property for the payment of debts in the place 
of the domiciliary administration in- the same proportion as the property 
there is needed and used for a like purpose, is recognized. This is because 
assets, after paying local debts, may always be transmitted to the domiciliary 
administrator. They may be used by him for paying debts, or if not needed 
for that purpose they will be distributed. But so much of them as is needed 
for the payment of debts does not pass in succession, and cannot properly 
be taxed. This rule does not suggest the transmission of personal property 
from the place of original administration for the payment of debts in the 
place of ancillary administration. 

We are of opinion that the amount of the indebtedness under the mortgage 
is to be subtracted from the value of the real estate, to determine the amount 
on which the tax should be computed. See Kingsbury v. Chapin, ubi supra. 

So ordered, 

197 Mass. 283. 

Harry R. Dow, administrator with the will annexed, tw. Harry 
P. Collins Abbott & others. 

Middlesex. December 4, 1907. — February 25, 1908. 

Present: Knowlton, C.J., Morton, Hammond, Braley, & Rugg, JJ. 

Devise and Legacy, What estate. Tax, Collateral legacies and successions. Ex- 
ecvior and Administrator. 

A testatrix, when she was sixty-five years of age, wrote a will in her own handwriting, 
which contained twenty-four clauses, fifteen of which described specific legacies for 
the most part of keepsakes and articles of adornment, eight described pecuniary 
legacies, and the first read, "I devise and bequeath to M. my cottage and all it con- 
tains at Nahant — to use ifor the term of five years or longer." M. was not related 
to the testatrix. The will contained no residuary clause nor any general phrase 
expressive of a desire to distribute all her property, and real estate which she owned 
at Wakefield valued at $4,500 and at Stoneham valued at $1,500 was not mentioned. 
Other parts of the will showed that the testatrix knew how to make an absolute 
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gift. Heldt that by the clause quoted the testatrix did not intend to give a fee, but 
an estate for five years and as much longer as the donee might desire, which, trans- 
lated into absolute terms by invoking the presimiption that the most advantageous 
gift was intended, gave to the donee an estate for life in the cottage and the land 
about it and the furniture and chattels therein. 
A testator who died before January 5, 1904, by his will devised certain real estate and per- 
sonal property for life to one who was not related to him, but made no disposition 
of the remainder. His heirs at law and next of kin at the time of his death were a 
brother and a nephew, the son of a deceased sister. The brother, after conveying 
his interest in the estate, died before the termination of the life estate. Hddt that 
the life interest was subject to the tax on collateral legacies and successions under 
R. L. c. 15, § 1, to be assessed under § 16 of that chapter and to be paid by the adminis- 
trator who then under § 5 could collect from the holder of the life estate so much as 
was due on the life inteiiest; also^ that the half of the remainder which vested in the 
brother was not subject to such a tax; and, also, that, by the provisions of R. L. 
c. 15, §§ 1, 4, and of St. 1902, c. 473, as amended by St. 1903, c. 276, the half of the 
remainder which vested in the nephew was subject to such a tax, to be paid by the 
nephew at the time when his estate vested in possession, and to be assessed upon 
the value of his estate at that time, except that at his option it might be paid at 
any time earlier upon a valuation then ascertained after deducting the value of 
the life estate; but that, if the nephew had not given the bond prescribed by St. 
1903, c. 276, conditioned upon the pasrment of the tax when his estate should become 
vested in possession, then the administrator, at the expiration of two years from 
the death of the testator, should pay so much of such tax as was assessed upon the 
value of the nephew's interest in the personal property. 

Bill in equity, filed in the Probate Court for the county of Middlesex 
February 26, 1907, by the administrator with the will annexed of the estate 
of Sarah M. Page Trow, late of Somerville, praying for instructions as to 
what estates Mary B. Morey and Harry Collins Abbott took under the 
first clause of the will in the cottage and its contents at Nahant; as to what 
amount of the tax due under the statutes for the taxation of collateral 
legacies and successions upon the personal and real estate at Nahant was 
due from Mary B. Morey, and as to what amoimt of such tax on the Nahant 
property was due from Harry Collins Abbott. 

There was a hearing upon agreed facts in the Probate Court before 
Mclntire, J., who made a decree " that the words * — to use for the term 
of five years or longer' in the first clause of said will, are so uncertain, con- 
tradictory, and vague in their meaning that they ought not to be construed 
to take effect as a limitation upon the clearly expressed gift of the cottage 
and all it contains, which precedes it; that the defendant Mary B. Morey, 
therein named as devisee, takes an absolute estate in fee in the real estate 
and property described in the first clause of said will; and that the whole 
amount of the tax thereon under the statute for the taxation of collateral 
legacies and successions is to be paid by the said Mary B. Morey." 

On appeal to this court, there was a hearing before Morton, J., who re- 
served the case for determination by the full court. 

The administrator was appointed January 5, 1904. The only heirs at 
law and next of kin of the testatrix at the time of her decease were E. Frank 
Page of Lawrence, a brother, since deceased, and Harry Collins Abbott of 
Andover, a nephew, (also called Harry P. Collins Abbott,) the son of a 
deceased sister. E. Frank Page, before his death, conveyed his interest to 
one Edward F. Page. 

The appraisal of the real estate of the testatrix was as follows: " Cottage 
and land at Nahant, $2800; house, stable and land at Wakefield, $4500; 
cottage and land at Stoneham, $1500; total, $8800." 
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Other facts are stated in the opinion. 

J. P. Kane, for Harry P. Collins Abbott and another. 

A. P, Sawyer y for Mary B. Morey. 

D, Moloney Attorney General, & F. T, Field, Assistant Attorney General, 
for the treasurer and receiver general. 

RuGG, J. The testatrix at the age of sixty-five, and about one year 
before her death, being a widow without issue, wrote her will in her own 
hand, except that she used the ordinary printed blank. The first clause 
was this: "I devise and bequeath to Mrs. Mary B. More of Lowell, Mas- 
sachusetts, my cottage and all it contains at Nahant, Massachusetts — to 
use for the term of five years or longer." The question is what estate vested 
in Mary B. Morey (who is the person meant by Mary B. More) under this 
language. Mrs. Morey was no kindred of the testatrix, whose heirs at 
law were a brother and a nephew. The will contains twenty-four clauses, 
of which eight give pecuniary legacies aggregating $837, fifteen describe 
specific legacies, mostly keepsakes and articles of personal adornment, 
and one alone, being the one under discussion, touches real estate; of the 
pecuniary legacies four are for $200 each, one being to the son of her brother, 
another for the care of the cemetery lot, and the others to charitable in- 
stitutions. The inventory of her personal estate aggregated $874.98, of 
which the furniture and effects in the house at Nahant were appraised at 
$488.50, deposits in savings banks at $209.73, and other chattels at $176.75. 
Her real estate consisted of three parcels, the one at Nahant, a house, stable 
and land at Wakefield, and a cottage and land at Stoneham. 

The guiding rule in the interpretation of wills is to ascertain the intent 
of the one who executed it from the whole instrument, and then to give 
effect to that intent unless it conflicts with some inflexible rule of law. It 
is obvious that this testatrix did not intend to dispose of all her property 
by her will, for there is no residuary clause, nor any general phrase ex- 
pressive of a desire to distribute all her property. The most valuable real 
estate she possessed is not referred to, and the value of all the property 
which she mentions, is far less than the aggregate of her estate. Hence no 
inference against intestacy can be invoked to aid in the construction of a 
doubtful clause, nor can any importance be attached under these circum- 
stances to the fact that she makes to each of her heirs at law trifling pe- 
cuniary gifts. The structure of the will indicates the distribution of tokens 
of remembrance and affection among friends and relatives and not a dis- 
position of an estate as its main purpose. Although not using language 
with technical accuracy, the testatrix knew how to make an absolute gift, 
if such was her desire, as is shown by the clear gift outright of a ring to this 
same Mrs. Morey by clause eight. These attendant conditions are im- 
portant considerations in determining the meaning of the first clause. It is 
to be noted that this is composed of a single sentence, a thought expressed 
in one breath. Although the words before the dash, if closed with a period 
and standing alone, would be sufficient to pass a fee, yet they do not stand 
alone and cannot be treated as the creation of a fee with an attempt later 
to cut it down to something less. To give this construction, it is necessary 
to interrupt the testatrix in the midst of a sentence before she had com- 
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pleted the expression of her thought. The structure of the sentence as 
well as its words militate against the contention that it gives a fee. It 
almost, shows that, as the testatrix wrote the clause and completed the 
word "Massachusetts," she paused to read what had been written, and 
then perceived that these words by themselves made a larger gift than she 
intended, and with emphasis of pimctuation she proceeded to complete the 
expression of the benefaction intended by stating that the extent of the 
gift was a use for five years, adding finally however, as it may have seemed 
to her that after all her beneficiary might desire a longer occupancy and she 
would be glad to gratify such desire, the words "or longer." In phrasing 
this thought, she used the word " term," apt to express an estate for years 
or life, but quite inconsistent with the idea of a fee. Looking at the clause 
not technically or narrowly but broadly, and as written by one not versed 
in the niceties of legal nomenclature, the conclusion is clear that it was not 
the intention to pass a fee by this clause. In no other way can effect be 
given to all the words used. The clause thus interpreted harmonizes with 
the scheme of the instrument, and the benevolent design of the testatrix 
is effectuated. Precedents are of small value in a case like this, but it is 
more analogous to Faxon v. Faxon, 174 Mass. 509, GiUde v. Marsh, 186 
Mass. 336, and Fay v. Fay, 1 Cush. 93, than to Bassett v. Nickerson, 184 
Mass. 169, and Pitts v. Milton, 192 Mass. 88. 

It remains to inquire the exact extent of the estate acquired by the de- 
visee, and especially as to the effect of the words "or longer" after the five 
year term. These words should be given effect if it is possible to do so 
reasonably and consistently with the rules of law, for they are a part of the 
phrase in which the testatrix has given expression to her thought. Dawes 
V. Swan, 4 Mass. 208. They cannot enlarge the quality of the estate, but 
only its term, for it is to that subject alone that they relate. The most 
reasonable construction to give them is that the estate is for a period of 
time, as much longer than five years as the donee may desire. But this 
can be translated into absolute terms only by invoking the presumption 
that the most advantageous gift to her was intended. The longest term 
consistent with the quality of the estate created is for life. Therefore, as 
there is nothing elsewhere in the will to control, the clause means an estate 
for the life of the beneficiary. The same words describe both real and per- 
sonal estate, and therefore she takes a life interest in each. See Haynes- 
worth V. Coa;, Harp. Eq. (S. C.) 117; Dann v. Spurrier, 3 Bos. & P. 399; 
Webb V. Dixon, 9 East, 15. The result is that Mary B. Morey takes an 
estate for her life in the cottage and land about it at Nahant (Barrett v. 
Marsh, 126 Mass. 213), and the furniture and chattels therein, with re- 
mainder in the heirs at law of the testatrix. It is not necessary to make 
any distinction between the real and personal estate, as the distributees and 
heirs at law are identical and receive the same shares. 

The administrator asks for instructions as to the tax upon collateral 
legacies and successions, which is due from Mary B. Morey and from Harry 
Collins Abbott. The interest of Mary B. Morey is subject to taxation 
to be assessed on its value at the death of the testatrix, and the amount 
is to be ascertained according to R. L. c. 15, § 16 as amended by St. 1905, 
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c. 367. Hooper v. Bradford, 178 Mass. 95. The tax is to be paid by the 
administrator, who has a right to collect that due on the real estate from 
Mrs. Morey, all as provided in R. L. c. 15', § 5. Bradford v. Storey, 189 
Mass. 104. 

The remainder in one half the cottage and its contents vested as intestate 
estate in a brother of the testatrix, and is free from any tax. R. L. c. 15, 
§ 1. The remainder in the half which vested in Harry Collins Abbott is 
subject to a tax in accordance with St. 1902, c. 473, as amended by St 
1903, c. 276. As to the real estate it is plain that the tax is not payable 
until Harry C. Abbott comes into actual possession of the estate. It is to 
be assessed on its then value, except that at his option it may be paid at 
any time after deducting the value of the life estate, and is to be paid by 
him. It does not appear whether Abbott has given the bond required by 
St. 1903, c. 276. If he has, the provisions of the statute are clear as to the 
tax upon the personal property. If he has not given the bond required by 
the statute within one year after the death of the testatrix, then tie tax as 
to the personal estate is due and payable as set forth in R. L. c. 15, § 4. 
It must be paid by the administrator upon the value, at the time of the 
death of the testatrix, of the interest coming to Abbott. The value of the 
life interest of Mrs. Morey is to be deducted in order to ascertain the value 
of the interest of Abbott. The statute makes no specific provision for a 
case exactly like this, but the values can be ascertained according to the 
method pointed out in R. L. c. 15, § 2, and St. 1903, c. 276, for analogous 
cases. Howe v. Howe, 179 Mass. 546. Decree of Probate Court reversed. 
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Wallace L. Pierce & others, executors & trustees, vs. Elmer 

A. Stevens. 

Suffolk. January 18, 1910. — February 24, 1910. 

Present: Knowlton, C.J., Hammond, Braley, Sheldon, & Rugg, JJ. 

TaXy On Inheritances, Exemption. Charity. 

Under R. L. c. 15, § 1, as amended by St. 1905, c. 470, and St. 1906, c. 436, defining the 
kinds of property which are subject to a legacy and succession tax, a legacy to the 
trustees under a will for the maintenance of a free Latin school for the education of 
youths in a certain province of the Empire of Turkey is not exempt from the tax, 
although the trustees are authorized by the terms of the legacy to form a corporation 
to maintain such a school if it seems wise to them to do so, and after the death of 
the testator exercise this authority by forming a charitable corporation under R. L. 
c. 125, for the purpose of carrying out this clause of the will. Whether a legacy for 
the same purpose would be exempt from the tax if made to a charitable corporation 
in existence in this Commonwealth at the time of the death of the testator, here was 
not considered. 

Knowlton, C.J. This is a bill for instructions, brought in the Pro- 
bate Court by trustees appointed under the will of Michael Anagnostopoulos. 
The question is whether the property passing imder the residuary clause 
of this will is subject to an inheritance tax under the R. L. c. 15, § 1, as 
amended by the St. 1905, c. 470, and the St. 1906, c. 436. This residuary 
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clause is as follows: "All the rest, residue and remainder of the estate, 
both real, and personal and wheresoever situated, of which I shall die 
seised or possessed or to which I shall be at the time of my decease in any 
way entitled, I give, devise and bequeath to my Trustees hereinafter named 
and their heirs and assigns forever; but in trust, nevertheless, to manage, 
invest and reinvest the same, changing investments from time to time as 
shall seem to them proper, and one sixth part of the net income thereof to 
pay in semiannual payments to the Board of Managers of the Kallineian 
Free Schools for Girls at said Papingon for the period of ten years after my 
decease, and the remaining five-sixths of the net income thereof during said 
period of ten years to apply in such manner as they shall see fit to the 
maintenance of a Latin School to be of the highest grade possible imder 
the circumstances and as far as possible similar to the best German * Gym- 
nasia,' to be entirely a free school for the education of youths without dis- 
tinction of race, creed, colour or social condition, to be located either at 
Konitza or in Janina, or in some other town of the Province of Epiros west 
of Janina. 

"At the expiration of ten years after my decease I direct that one sixth 
part of the capital of said trust fund shall go to the Board of Managers of 
the Kallineian Free Schools for Girls at said Papingoji, and that the re- 
maining five-sixths of said capital shall be applied in such manner as my 
Trustees shall deem best to the permanent establishment and maintenance 
of such Latin School as is hereinbefore described, and in making such 
application of the income and principal of said trust fund for the main- 
tenance of such Latin School, I give to my said Trustees and to whoever 
shall be Trustees under this my will full power and authority to adopt 
such method as shall seem to them best suited for the purpose, by payment 
of said income and capital to any person or persons or corporation, to be 
held by him, them or it and applied for the purpose herein indicated, or 
otherwise, and I authorize the Trustees under this my will to form a cor- 
poration to maintain such school if it shall seem wise to them so to do. 
And I direct that the receipt of such person or persons or corporation for 
all sums of money so paid to it or them by my Trustees and for all property 
delivered to it or them by my Trustees shall be a complete discharge to my 
Trustees, and that thereafter my Trustees shall be under no further liability 
to account for the same or to see to the application thereof." 

The trustees have caused a corporation to be formed under the R. L. c. 
125, for the purpose of carrying this clause of the will into effect. It was 
decided by the Probate Court that the one sixth part of the residue of the 
estate which is given in trust for the board of managers of the Kallineian 
Free Schools for Girls at Papingon is subject to the tax, and that the re- 
maining five sixths of the estate is not subject to the tax. From the decree 
relative to the one sixth part no appeal was taken. But from the decree rela- 
tive to the five sixths part the treasurer and receiver general of the Common- 
wealth appealed to the Supreme Judicial Court. The case was reported 
by a single justice ^ to the full court. The question is whether this gift is 

I Braley» J. 
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within either of the exemptions created by the statute. These are three in 
number. The first is of gifts "to or for the use of charitable, educational 
or religious societies or institutions, the property of which is by law exempt 
from taxation"; the second is of property given "to a trustee or trustees 
for public charitable purposes within the Commonwealth*'; and the third 
is of property given " to or for the use of a city or town for public purposes." 
R. L. c. 15, § 1. The public charitable purposes for which each of these 
gifts was made are not within the Commonwealth, but in a distant foreign 
country, and it is not contended that the gifts are within either of the last 
two exemptions. It is contended by the corporation that it is a charitable 
and educational institution whose property is by law exempt from taxation, 
and that therefore no tax can be collected upon the property that passed 
to it from the trustees under the will. If the corporation had been in 
existence when the will took effect, and if the will had passed the property 
from the testator's estate directly to it, there would be strong ground for 
its contention. The right of the Commonwealth to its tax, as well as the 
rights of others claiming under the testator's will, vested at the time of 
his death. Hooper v. Bradford, 178 Mass. 95. When the will took effect, 
the property in question vested in the trustees immediately. The question 
whether it is subject to the tax is to be determined upon the conditions 
then existing. In this respect the case is like Codman v. Brigham, 187 
Mass. 309, 312, 313, in which the court said, "The trust is for charitable 
uses, and the instrument creates, from the death of the testator, a public 
charity. . . . This charitable trust comes into existence immediately on 
the probate of the will, and it comprises all the rest and residue of the 
estate, except so much as is needed to make the payments called for in the 
seven provisions above referred to. Not only the legal but the equitable 
estate vests immediately, the legal estate in the trustees, and the equitable 
in that part of the public which is to be benefited. . . . 

" It is provided that the fund shall be held and acciunulated for twenty- 
five years before it shall be put to active use for the relief of the suffering. . . . 

" These and other provisions, in regard to the management of the property, 
the payments from the income of the sums due the annuitants, the estab- 
lishment of a corporation, and the transfer of the property to the corporation, 
are all mere details of administration which the testator saw fit to prescribe, 
and which do not affect the general character of the charitable gift, or the 
nature of the title created by the clause in question. Nothing passes 
directly to the corporation under the will. It takes through a conveyance 
from the trustees, made in the execution of their trust. Ovid v. Washington 
Hospital for Foundlings, 95 U. S. 303, 312. Jones v. Habersham, 107 U. S. 
174. Crerar v. Williams, 145 111. 625, 648. The corporation is simply a 
part of the machinery to be provided by the trustees, the better to execute 
the charitable purpose of the testator. If for any reason it should be im- 
possible to establish such a corporation, the gift would not fail, but the 
court would apply the doctrine of cy pres, and provide some other method 
of administering the charity to accomplish substantially the same result 
Darq^ v. Kelley, 153 Mass. 433, 437. Weeks v. Hobson, 150 Mass. 377. 
Amory v. Attorney General, 179 Mass. 89, and cases above cited." 
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In the present case there was no requirement that a corporation should 
be formed. The testator merely gave the trustees full power and authority 
to adopt such method as should seem to them best suited to the purpose 
of administering the trust. They might or might not form a corporation, 
and if they formed one, the receipts of the corporation were to be a pro- 
tection and discharge for all sums of money paid over to it. There is no 
ground for a contention that the property did not vest in the trustees upon 
the death of the testator, so that it became subject to the tax. There is 
no ground for a contention that, by electing to form a charitable corporation 
under the laws of Massachusetts, instead of forming a corporation in some 
other State or country, or not forming a corporation at all, they could 
relieve the property from liability to taxation, or affect the rights of the 
Commonwealth in any way. Kingsbury v. Chapiriy 196 Mass. 533, 538. 
The liability to pay taxes was not upon a passing of the property from the 
testator to the corporation; but upon the gift of it from him to the trustees, 
for the benefit of children in Turkey. This gift took effect absolutely upon 
his death. 

The case of Batch v. Shaw, 174 Mass. 144, relied on by the corporation, 
was very different. In that there was a deed of trust for the payment of 
certain annuities during the lifetime of the settlor and the payment of one 
annuity after her death, with a provision that on her decease the balance 
of the property should be disposed of for charitable purposes, in such a way 
as should be determined by a board of seven members nominated in the 
deed, who were to be called the Board of the J. W. Randall Fund. This 
board determined that a charitable corporation should be organized under 
the laws of Massachusetts, and that the property should be turned over to 
it for charitable uses. The decision of the court was put upon the ground 
that there was no gift of the fund to any one, within the intent of the act, 
until this board decided what should be done with it, and that then the gift 
was to the corporation directly. The court said: "This board had merely 
a power of appointment, and until such appointment was made and acted 
on there was no gift to any one within the intent of the act. When the 
appointment was made, the effect was the same as if the name of the cor- 
poration had been written in the deed as the donee. Emmons v. Shaw, 
171 Mass. 410.'' 

The decision in In re Graves, 171 N. Y. 40, is founded upon a statute of 
New York, intended to relieve testators from previous decisions of the 
courts adverse to the creation of charitable trusts, and to provide a way 
in which such trusts can be administered by the courts. See Allen v. Stevens, 
161 N. Y. 122. It has no application to a case like the present, under the 
laws of this Commonwealth. 

Decree of Probate Court reversed; entire residue subject to tax. 

H, Wheeler, for the plaintiffs. 

D, Malone, Attorney General, & F. T. Field, Assistant Attorney General, 
for the defendant. 
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205 Mass. 279. 

New England Trust Company vs. Harriet E. Abbott. Attorney 
General ts. New England Trust Company. 

Suffolk. January 24, 1910. — February 24, 1910. 

Present: Knowlton, C.J., Hammond, Braley, Sheldon, & Rugg, JJ. 

TaXy On inheritances. Trust 

The provisions of a trust agreement under which a trustee received certain sums of money 
from a settlor were that the income was to be paid to a beneficiary as often as divi- 
dends became payable thereon, that at the end of five years the settlor could with- 
draw the whole trust fund by giving the trustee a six months* notice in writing and 
that the trustee could pay off the trust fund by giving the settlor such notice, that if 
no such notice was given the fund should remain with the trustee for another period 
of five years, that, in the case of the death of the settlor before the termination of 
a period of five years during which the trust was in force, the principal and unpaid 
income were to be paid to the beneficiary in sixty days after the expiration of the 
current period of five years. The settlor died while the trust was in force, and by a 
bill in equity for instructions, brought by the trustee, and by an information filed by 
the Attorney General at the relation of the Treasurer and Receiver General, the 
question was raised whether the principal fund was subject to an inheritance t.ax 
under R. L. c. 15, | 1, as amended by Sts. 1905, c. 470; 1906, c. 436. Held, that the 
gift of the principal was '*made or intended to take effect in possession or enjoyment 
after the death of the grantor," and therefore that an inheritance tax should be paid 
as of a date thirty days after the expiration of the current period of five years referred 
to in the trust agreement. 

Bill in equity, filed on October 30, 1909, by the trustee under written 
agreements of trust which are described in the opinion, for instructions as 
to whether or not an inheritance tax should be paid upon a fund in its 
possession under the agreements; and 

Information, filed on the same day by the Attorney General at the 
relation of the treasurer and receiver general, seeking that the trustee be 
ordered to pay the inheritance tax to the treasurer and receiver general. 

The two cases were ordered to be heard together, and were reserved by 
Hammond, J., upon the bills and answers for determination by the full 
court. The facts are stated in the opinion. 

The cases were submitted on briefs. 

D. Moloney Attorney General, & F, T, Field, Assistant Attorney General, 
for the plaintiff in the second case. 

C. H, Tyler, 0, D, Young, & L H. Ellis, for Harriet E. Abbott and the 
New England Trust Company. 

Knowlton, C.J. These two cases present but a single question. On 
or about December 23, 1893, and on each of three days thereafter, one 
James C. Marshall, who died in January, 1907, domiciled in Boston, de- 
posited with the New England Trust Company the sum of $1,000, making 
$4,000 in all, upon conditions set forth in certain agreements of trust. 
Under these agreements, which were all alike in their substantive provisions, 
the Trust Company was to pay the income as often as dividends thereon 
should become payable, to Harriet E. Abbott or her order. At the ex- 
piration of five years from the date of the agreement, Marshall could with- 
draw the whole trust fund by giving the company written notice of his 
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intention so to do six months before that time, and the company could 
pay off the trust fund if it chose, by giving him a like notice of its intention 
so to do. If no such notice was given by either party, the trust fund was 
to remain during another term of five years, and the right of withdrawing 
or paying off the principal sum might be exercised at intervals of five years 
from the date of the agreement. In case of the death of Marshall before 
the termination of the trust, or of any agreed extension thereof, the trust 
fund and any unpaid income was to become payable to Harriet E. Abbott 
in sixty days after the expiration of the period of five years, or any agreed 
extension thereof. The fund has remained in the possession of the Trust 
Company, Marshall has deceased, and the question is whether the Trust 
Company, before paying the principal to Miss Abbott, is to deduct from it 
any sum for a collateral inheritance tax under the provisions of the R. L. 
c. 15, § 1, as amended by the Sts. 1905, c. 470 and 1906, c. 436, and if so, 
what sum. 

The only part of the property which was finally disposed of in a known 
and definitely stated way was the income for the period of five years. The 
disposition of the principal was left subject to contingencies, any one of 
three of which might terminate the trust and give direction to the payment 
of the principal. The creator of the trust, six months before the expiration 
of the five years, could give notice of his intention to withdraw the principal, 
or the Trust Company could give notice of its intention to pay it off, in 
either of which cases the money would be returned to Marshall; or, if 
Marshall survived and no notice was given, another period of five years 
would begin under the same arrangement; or if Marshall died before the 
expiration of the first period and no notice had been given, the trust would 
be terminated and the principal paid off to Miss Abbott at the end of sixty 
days from the expiration of the period. 

She had a vested interest in the income until the termination of the 
trust. The arrangement in regard to the principal was very different. 
Her only interest in that was contingent, and she was not to enter into the 
possession and enjoyment of it, in any event, until after the death of Mar- 
shall, and then only if the trust had not been terminated by either party 
by giving notice in his lifetime. 

The question under the statute is whether this gift of the property was 
"made or intended to take effect in possession or enjoyment after the 
death of the grantor." We think it plain that it was. Miss Abbott could 
have no possession or enjoyment of the principal until after his death. The 
fact that she had the possession and enjoyment of the income in his lifetime 
makes no difference. In that respect the case is the same as if this income 
had been given to another person, with the disposition of the principal 
that appears in the agreement. The income and principal stood each by 
itself, with a separate provision for the disposition of each, and they were 
as independent of each other as if the income had been given to a third 
person. The cases are within the principle on which Crocker v. Shaw, 174 
Mass. 266, was decided, and similar decisions under similar statutes have 
been made in other States. People v. Kelley, 218 111. 509. Matter of Green, 
153 N. Y. 223. Matter of Bosttoick, 160 N. Y. 489. Matter of Brandreth, 
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169 N. Y. 437. Wright's appeal, 38 Penn. St. 507. Reish v. Cormnmr 
wealth, 106 Penn. St. 521. Seibert's appeal, 110 Penn. St. 329. Dubois' 
appeal, 121 Penn. St. 368. Line's estate, 155 Penn. St. 378. 

The property is subject to a collateral inheritance tax, to be assessed as 
of a time thirty days after the expiration of the period of five years referred 
to in the agreement, and interest is to be paid upon the tax from that time. 
In the bill of the New England Trust Company the plaintiff is to be in- 
structed accordingly. In the information by the Attorney General the 
defendant is to be ordered to make payment of the tax and interest to the 
treasurer and receiver general. So ordered. 
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Phineas C. Kinney, executor, vs. Treasurer and Receiver 

General. 

Middlesex. November 30, 1910. — January 4, 1911. 

Present: Knowlton, C.J., Morton, Hammond, Loring, & Sheldon, JJ. 
Tax, On legacies and successions. Inheritance Tax, Constitviional Law. 

Under St. 1907, c. 563, § 1, as amended by St. 1909, c. 268, and St. 1909, c. 527, § 1, prom- 
issory notes owned and possessed by a testator in another State at the time of his 
death there, which are secured by mortgages on real estate in Massachusetts, are 
"property within the jurisdiction of the Commonwealth" and therefore are subject 
to the tax on legacies and successions. 

Promissory notes owned and possessed by a testator in another State at the time of his 
death there, which are secured by mortgages upon real estate in Massachusetts, 
are in the jurisdiction of this Commonwealth so as to subject them to a succession 
tax here within the doctrine of the Constitution of the United States that allows 
States to impose taxes only upon persons or property within their jurisdiction. 

Under St. 1907, c. 563, § 1, as amended by St. 1909, c. 268, and St. 1909, c. 527, § 1, a 
promissory note owned and possessed by a testator in another State at the time of 
his death there, which is secured by the assignment of a deposit book representing 
an interest in the funds of a voluntary association held in Massachusetts by trustees 
"for the purpose of investing in real and personal estate" and "invested principaUy" 
in real estate in this Commonwealth, is "property within the jurisdiction of the 
Commonwealth" and therefore is subject to the tax on legacies and successions. 

The question, whether promissory notes owned and possessed by a testator in another 
State at the time of his death, which are secured by a transfer of property which 
only can be forced to be applied to the pajTnent of the notes by the aid of the Mas- 
sachusetts courts, are for that reason within the jurisdiction of this Commonwealth 
so as to subject them to a succession tax under our laws, here was mentioned as 
having been raised in argument but was not passed upon. 

Bill in equity, filed in the Probate Court for the county of Middlesex 
on July 14, 1910, by the executor of the will of George H. Rugg, late of 
Claremont in the county of Sullivan in the State of New Hampshire, who 
died there on July 14, 1909, and whose will was allowed by the Probate 
Court of the State of New Hampshire for the county of Sullivan on Sep- 
tember 25, 1909, praying for instructions as to what parts, if any, of the 
property of the plaintiff's testator, real and personal, were at the death of 
the testator within the jurisdiction of this Commonwealth, and also as to 
what tax, if any, the plaintiff was liable to pay to the treasurer of this Com- 
monwealth, under St. 1907, c. 563, § 1, as amended by St. 1909, c. 268, 
and St. 1909, c. 527, § 1. 
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In the Probate Court Mclntire, J., made a decree that certain promissory 
notes belonging to the testator at the time of his death and secured by 
mortgages of real estate in this Commonwealth were not within the juris- 
<liction of this Commonwealth and were not subject to the statutes of 
Massachusetts relating to the taxation of legacies and successions. The 
defendant appealed. 

The appeal came on to be heard before Rugg, J., who, at the request 
and with the consent of all the parties interested, reserved it for determina- 
tion by the full court. 

D. MaUme, Attorney General, & F, T, Field, Assistant Attorney General, 
for the defendant. 

F. G. Cooky for the plaintiff. 

Knowlton, C.J. This is a bill in equity brought by the executor of a 
foreign will for instructions as to whether certain promissory notes secured 
by mortgages upon real estate in Massachusetts, and one note secured by 
an assignment of an interest in a real estate trust, all belonging to the 
testator at the time of his death, are subject to a succession tax under the 
laws of this Commonwealth. The notes were all in his possession at his 
domicil in New Hampshire. 

The St. 1907, c. 563, § 1, as amended by St. 1909, c. 268, and by St. 1909, 
<;. 527, § 1, under which the defendant claims the tax, includes " All property 
within the jurisdiction of the Commonwealth, corporeal or incorporeal, 
and any interest therein, whether belonging to inhabitants of the Common- 
wealth or not," and makes it subject to a tax upon the succession, if it 
passes by will or the laws regulating intestate succession, with certain ex- 
<;eptions which we need not consider. This language indicates an intention 
on the part of the Legislature to tax all property that it has the power to 
tax. The statute is as broad as the jurisdiction of the Commonwealth. 
The question before us is whether these securities are property within the 
jurisdiction of the Commonwealth, in reference to taxation upon the suc- 
cessions. 

Under the laws of Massachusetts a mortgagee takes not merely a lien 
upon the land as security but he holds the legal title to it, subject to a right 
of redemption in the mortgagor. The interest of the mortgagee is made 
subject to taxation by our statutes, and the property taxable to the mort- 
gagor is diminished by a deduction of the value of the interest held by the 
mortgagee. St. 1909, c. 490, Part I. §§ 16, 18, 45. Sullivan v. BosUm, 
198 Mass. 119, 124. While, for general purposes, the interest of the mort- 
gagee is treated as personal property, it has a local situs, and carries with it 
an ownership of the land until it is redeemed by the payment of the debt 
in performance of the condition. The debt, which is the obligation of the 
debtor to pay, and the land, which is the security for the payment of the 
debt, are individual parts of a single valuable property in the mortgagee, 
which may be made available in different ways. The debt belongs with 
the mortgage, and it must coexist to give the mortgage validity. For that 
purpose it has a situs within the jurisdiction of the State where the land 
lies. It was held in McCurdy v. McCurdy, 197 Mass. 248, that the tax 
upon the succession to real estate in this Commonwealth, which belonged 
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to a decedent in another State and was subject to a mortgage, was to be 
assessed only upon the value of the property above the mortgage. This 
was upon the ground that what passed upon the death of the mortgagor 
was only the value of his interest, which was the value of the real estate 
less the amount of the debt that was a charge upon it. This was equivalent 
to holding that, upon the death of the mortgagee, his interest in the real 
estate, to the amount of his debt, would pass in succession to his repre- 
sentatives. 

The same doctrine has been held in States where the. mortgagee has only 
a lien upon real estate. It is the law of the Supreme Court of the United 
States. Samngs & Loan Society v. Midtnomah County, 169 U. S. 421. 
Bristol V. Washington County, 177 U. S. 133. It is also established by well 
reasoned opinions of courts in several States. AUen v. National State 
Bank, 92 Md. 509. In re Merriam's estate, 147 Mich. 630. In re Rogers 
estate, 149 Mich 305. Mumford v. Sewall, 11 Ore. 67. The fact that the 
laws of the State and the jurisdiction of its courts must be invoked for the 
preservation and enforcement of rights under the mortgage is an important 
consideration leading to this result. Upon the facts of this case, we are of 
opinion that the notes and mortgages are property in the jurisdiction of 
this Commonwealth, within the meaning of the statute, although they 
were held by the testator at his domicil in New Hampshire at the time of 
his death. We are also of opinion that they were in this jurisdiction so as 
to subject them to a succession tax here, within the doctrine of the Con- 
stitution of the United States that allows States to impose taxes only upon 
persons or property within their jurisdiction. 

The note secured by the conveyance of the deposit book in the Cambridge 
Real Estate Associates ^ differs from the others only in the nature of the 
property conveyed as security. This property was a valuable interest 
in real estate in Cambridge, the legal title to which was held by trustees. 
The testator held an equitable interest in it as security for the note at the 
time of his death. This interest passed under the will, for the U3e of his 
legatees at the time of his death, just as the mortgaged property did. It 
passed to the executor for purposes of administration, to be turned into 
money which was to be paid by the executor to those for whose use it was 
collected. Although the testator held only an equitable interest in this 
real estate, instead of a legal interest, we perceive no difference in principle 
between the passing of this interest in succession and the passing of his 
interest under a mortgage held in like manner as security for a debt. We 
are of opinion that all this property is subject to the tax upon succession 
prescribed by our law. 

There is strong ground for the defendant's contention that, because the 
debts in all of these cases could only be enforced, in the ordinary way, 
against the debtor by the aid of our courts, we ought to hold that they are 

1 This was "a voluntary association of individuals for the purpose of investing, in real and personal 
estate, funds contributed by the said individuals, — the legal title to said funds and to the property in 
which the same may be invested being held by " trustees. " On July 14, 1909, the Cambridge Real EsUte 
Associates . . . was composed of citizens of Cambridge, Massachusetts, only, and the property of 
said associates was vested as to l^al title in two citizens of said Cambridge, as trustees, and was invested 
principally in real estate situated in said Cambridge. The only investment other than in real estate in 
Cambridge was in two shares of the Calumet and Hecla Mining Company stock." 
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property within the jurisdiction of the Commonwealth, and subject to 
taxation under this statute. See Blackstone v. Miller, 188 U. S. 189; Matter 
of Daly, 100 App. Div. (N. Y.) 373, affirmed in 182 N. Y. 524; Rothschild 
V. Knight, 176 Mass. 48, 54. The question raised by this part of the argu- 
ment, except so far as it bears upon the other part of the case, we do not 
decide. Decree of Probate Court reversed. 
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Laurence Minot & others, trustees, vs. Treasurer and Re- 
ceiver General. 

Suffolk. December 5, 1910. — February 13, 1911. 

Present: Knowlton, C.J., Morton, Loring, Sheldon, & Rugg, JJ. 

Tax, On legacies and successions. Inheritance Tax. Power. Constitutional 

Law. 

By St. 1909, c. 527, § 8, a succession tax is imposed on property received by the heirs of 
the settlor under a provision of a deed of trust, made in 1844, by reason of the failure 
of the beneficiary for life, who died after the passage of the statute, to exercise a 
power of testamentary appointment given to her by the deed of trust. 

It is within the constitutional power of the Legislature to declare that property, which 
is subject to disposition by testamentary appointment and in default of such ap- 
pointment is to go to certain persons or to a class of persons named', does not vest 
in anybody as to its possession and enjoyment until the donee of the power of ap- 
pointment exercises the power or dies without exercising it, and that when such prop- 
erty vests in possession, either by reason of an exercise of the power or by reason of 
a failure to exercise it, a succession tax shall be imposed; and therefore the' provision 
to this effect in St. 1909, c. 527, § 8, is constitutional. 

Knowlton, C.J. This case comes before us by reservation on an ap- 
peal from a decree of the Probate Court, ^ instructing the trustees that a 
succession tax is due upon certain property, referred to in a deed of trust ^ 
which conveyed the property to trustees who were to pay the income of 
it to Nancy Willing Wharton for her life, and on her death to convey it to 
such person or persons as she by her will, or by any instrument of appointment 
in the nature of a will, should devise or bequeath it to, or should order and 
appoint to receive it; and in default of such will or instrument of appoint- 
ment, to convey it in fee to her heirs at law. Mrs. Wharton has deceased, 
leaving a will in which she expressly disclaimed any intention to exercise 
any power of appointment that she might have. 

The respondent claims a succession tax upon the property under the 
St. 1909, c. 527, § 8, the first part of which is as follows: "Whenever any 
person shall exercise a power of appointment derived from any disposition 
of property made prior to September first, nineteen hundred and seven, 
such appointment when made shall be deemed to be a disposition of prop- 
erty by the person exercising such power, taxable under the provisions 
of chapter five hundred and sixty-three of the acts of the year nineteen 

1 The decree in the Probate Court was made by Orant, J. The reservation after the appeal was made 
by Rtigif, J. 

» This was a marriage settlement, executed on May 8, 1844. Mrs. Wharton died on August 17, 1909. 
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hundred and seven, and of all acts in amendment thereof and in addition 
thereto, in the same manner as though the property to which such appoint- 
ment relates belonged absolutely to the donee of such power, and had been 
bequeathed or devised by the donee by will ; and whenever any person pos- 
sessing such a power of appointment so derived shall omit or fail to exercise 
the same within the time provided therefor, in whole or in part, a dispo- 
sition of property taxable under the provisions of chapter five hundred and 
sixty-three of the acts of the year nineteen hundred and seven and all acts 
in amendment thereof and in addition thereto shall be deemed to take 
place to the extent of such omission or failure in the same manner as though 
the persons or corporations thereby becoming entitled to the possession or 
enjoyment of the property to which such power related had succeeded 
thereto by a will of the donee of the power failing to exercise such i>ower, 
taking effect at the time of such omission or failure." This statute was 
intended to cover certain cases where property, passing into the possession 
of new owners, was not previously subject to a tax upon the succession, 
and other cases where, with a possible construction of previous statutes, 
the property might be subject to a tax under them. It provides that the 
taxation shall be in the same manner as though the property belonged ab- 
solutely to the donee of the power, and had been bequeathed or devised by 
the donee by will. In this respect the provision is different from the con- 
struction that was given by this court to the previous statute, in its applica- 
tion to the taxation of property passing under the execution of a power. 
Emmons v. Shaw, 171 Mass. 410. The statute must be held to cover all 
cases that come within its terms, and to supersede all previous inconsistent 
legislation applicable to such cases. 

The facts of the case before us are strictly within the language and pur- 
pose of the statute, and our decision must be governed by this enactment 
if it can be supported as constitutional. 

It is contended that it calls for a taking of property without due process 
of law, because the persons who would take under a previously existing will 
or deed containing a power of appointment, if the power is not exercised, 
have a vested right in the property under the will or deed, such that their 
subsequent acquisition of it, in possession and enjoyment, is not a succession, 
and cannot be taxed as such. 

It generally has been held that a title derived through a power of appoint- 
ment in a will or deed is to be taken as coming from the donor of the power, 
rather than from the donee. But in many particulars the donee is often 
more directly responsible for the possession and enjoyment of the beneficiary 
than the donor. This is referred to in some of the cases from the Eng- 
lish reports that are cited in Emmons v. Shaw, 171 Mass. 410, 413. In 
England it is expressly provided by statute that, in the case of a general 
power, the person executing the power shall be deemed to be the one from 
whom the estate is received. The reasonableness of this doctrine is also 
shown in the opinion in Chanler v. Kelsey, 205 U. S. 466. 

The condition of property which is subject to a general power of appoint- 
ment contained in a will or deed, and which, in default of appointment, is 
to be given over to persons named, is peculiar. The donee of the power 
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has no title to it, but he has an absolute right to dispose of it by the exercise 
of the power. If the power is to dispose of it by an instrument in the nature 
of a will signed by three witnesses, as was the fact in this case, if he exercises 
the power the property becomes a part of his estate for administration 
after his death, and may be used for the payment of his debts. His re- 
lation to it is very much like that of an owner. Clapp v. Ingraham, 126 
Mass. 200. Olney v. Balch, 154 Mass. 318. Those who would take, in 
default of an appointment, have only an interest which is contingent upon 
the conduct of the donee of the power, who can make it vest in them ab- 
solutely in possession, or can defeat it altogether. He can make it vest in 
possession by an appointment to the persons named as the takers in default 
of appointment, in which case it will be theirs, subject only to a possible 
use for the payment of his debts, or he can do it by an omission to exercise 
the power, or he can dispbse of it by an appointment to others, thus ter- 
minating the contingent interest and leaving the contingent remaindermen 
nothing. After a will or deed containing such a power has taken effect 
and before the donee of the power has acted under it, have all rights of suc- 
cession in possession and enjoyment so vested that there is no possibility 
of a succession that will come into existence later, when the final disposition 
of the property is determined by an exercise of the power or by a failure 
to exercise it? It is held, and so far as we know without dissent, that, 
through the exercise of the power, a right of succession to property may 
come into existence afterwards, which properly may be a subject for the 
imposition of a tax. Emmons v. Shaw, 171 Mass. 410. Crocker v, Shaw, 
174 Mass. 266. In re Dow's estate, 167 N. Y. 227. In re Cooksey's estate, 
182 N. Y. 92. Chanler v. Kelsey, 205 U. S. 466. The tax is imposed as 
of the time when the succession in possession and enjoyment occurs through 
the happening of the event that determines it. 

The cases above cited, from the New York Court of Appeals and the 
Supreme Court of the United States, show that the succession is not so 
vested, in those who will take if the power is not exercised, that it may not 
go to the appointee through the exercise of the power of appointment. 
Until the time comes for the final determination, it is not established as 
belonging to any one. Then comes the statute which we are considering, 
and which was considered in the above cited cases in New York and in the 
Supreme Court of the United States. It declares, in substance, that the 
exercise of the power shall be considered as giving the succession to the ap- 
pointees, and that the refusal or omission to exercise the power shall be 
considered as giving the succession to the persons who are to take in default 
of the exercise of it. The statute treats the result as depending upon the 
conduct of the donee, who may appoint or refrain from appointing. If 
he appoints, the succession under the statute is to be treated as determined 
by him, and the right thus acquired by the appointee is treated as taxable, 
because received as a benefit under our law. Can there be any doubt of the 
power of the Legislature so to treat the coming of the appointee into the 
succession? It seems not. To this extent the cited cases seem to go. 

It is but a short step further to apply the second part of the statute, 
which refers to coming into succession through the conduct of the donee 
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in refusing or omitting to make an appointment that might carry the suc- 
cession elsewhere. While he has the power of appointment, he is in control 
of the succession. He may allow it to go to the persons named in the will 
or deed, or he may transmit it elsewhere. By exercising the power he 
may even give his own creditors the benefit of it after his death. When 
property is held subject to such possibilities of disposition, is it usurpation 
or an unlawful interference with vested rights for the Legislature to say 
that the succession in possession and enjoyment is not yet determined, 
that it belongs to no one until it is determined, that the determination of 
it depends upon the will and conduct of the donee of the power, and that 
when it is determined by his conduct, either by action or by refraining 
from action, it shall be subject to a tax? We think it is in the power of the 
Legislature to say, in reference to succession in possession after the death 
of the persons whose decease is awaited, that property so held is not vested 
in anybody, and that when it vests in possession, through a proper dis- 
position of it which is dependent upon the will and conduct of the donee, 
a succession tax shall be imposed. We think that Chanler v. Kelsey, vbi 
supra, looks in this direction, although it does not discuss this particular 
subject. The decision in Moffit v. Kelly, 218 U. S. 400, published since 
the argument in the present case, is almost, if not quite, decisive of the 
question. 

The decision to the contrary in In re Lansing, 182 N. Y. 238, was by four 
of the judges, two others dissenting in a well reasoned opinion. So the 
decision in the Matter of Chapman, 133 App. Div. (N. Y.) 337, which was 
afterwards affirmed by the Court of Appeals in 196 N. Y. 561, without an 
opinion, was by three judges, while two others joined in a dissenting opinion. 

We hold that the decree of the Probate Court was correct. 

Decree of Probate Court affirmed, 

F, Brewster, for the trustees. 

D, M alone. Attorney General, & F. T, Field, Assistant Attorney General, 
for the respondent. 

208 Mass. 343. 

Henry C. Davis, executor, vs. Treasurer and Receiver Gen- 
eral. 

Middlesex. December 9, 1910. — March 4, 1911. 
Present: Knowlton, C.J., Morton, Loring, Sheldon, & Rugg, JJ. 

TaXy On inheritances and successions. Statute, Construction. 

The limitation of the exemption from the imposition of a succession tax upon bequests 
to "a city or town for public purposes" to bequests for such purposes to "a city or 
town within this Commonwealth," which existed before the enactment of St. 1909, 
c. 527, § 1, was not changed by that statute, which is merely declaratory of the previous 
statutes on the subject. 

Loring, J. By her last will Mary E. Elliott gave to the town of Hop- 
kinton in the State of New Hampshire the residue of her property as a 
perpetual fund to be invested by a board of three trustees (thereinafter 
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named), the income to be expended under their direction and at their 
discretion "in conjunction with the almoners of the town, in aid of the 
worthy poor of American parentage, residents of the town of Hopkinton." 
The testatrix died on November 23, 1908, leaving personal property within 
this Commonwealth which passed under this residuary clause, and the 
question to be decided is whether it is subject to an inheritance tax under 
our statutes. 

If the testatrix had died seven months later the question would have 
been answered by St. 1909, c. 527, § 1, which took effect on its passage 
June 19, 1909. That section provides (1) that the exemption of gifts to 
"charitable, educational or religious societies or institutions, the property 
of which is exempt by law from taxation," shall be to such societies or 
institutions "the property of which is by the laws of this Commonwealth 
exempt from taxation"; (2) that the exemption of gifts to charitable pur- 
poses shall be an exemption of gifts to " charities to be carried out within 
this Commonwealth"; and (3) that the exemption of bequests to "a city 
or town for pubUc purposes" shall be an exemption to "a city or town 
within this Commonwealth for public purposes." 

The question which we have to decide is whether this statute (St. 1909, 
c. 527, § 1) is declaratory of the previous statutes or whether it made a 
change in them. 

We are of opinion that it was declaratory and that it did not make a 
change in the previous statutes. 

The only one of these three exemptions found in the original acts, St. 
1891, c. 425 (which was limited to duties upon collateral inheritances), 
was an exemption of gifts "to or for charitable, educational or religious 
societies or institutions, the property of which is exempt by law from tax- 
ation." It was held in the first case which arose under that act (Minot 
v. Winthrop, 162 Mass. 113) that this exemption did not apply to a bequest 
to a church in New York. It was there said (at p. 126) that this exemption 
" is confined to societies the property of which is exempt from taxation by 
the laws of this Commonwealth." To the same effect see Balch v. Shaw, 
174 Mass. 144; Rice v. Bradford, 180 Mass. 545; Pierce v. Stevens, 205 
Mass. 219. 

The exemption of "bequests to towns for any public pi;irpose" was 
added by St. 1895, c. 307. 

It was decided in Hooper v. Shaw, 176 Mass. 190, that a gift for charitable 
uses was not exempt. This was changed by St. 1906, c. 436. The new 
exemption in terms was limited to gifts " to a trustee or trustees for public 
charitable purposes within the Commonwealth." 

Apart from any change which may have been made by the wording used 
in the re-enactment of the original acts, there can be no question as to the 
extent of these exemptions. Before the re-enactment of any of the original 
acts the exemption of gifts to " charitable, educational or religious societies 
or institutions, the property of which is exempt by law from taxation" 
had been held by the court to be confined to such societies or institutions 
the property of which was exempt from taxation by the laws of this Com- 
monwealth. The act which created the exemption of gifts for charitable 
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* 
uses had in terms confined it to gifts "to a trustee or trustees for public 
charitable purposes within the Commonwealth." The only exemption 
which had not been thus limited by the court or by the Legislature was 
that of "bequests to a city or town for any public purpose," added by St. 
1895, c. 307. When this act of 1895, c. 307, was passed, the decision in 
Minot V. WirUhrop was a recent one (having been made late in the previous 
year), and it is fair to presume that the Legislature had that in mind in 
not expressly limiting the new exemption to a city or town within this 
Commonwealth. And there is an additional reason why it should have 
been thought not to be necessary to state in terms that the exemption of 
a gift to a city or town for public purposes was confined to a city or town 
within the Commonwealth. That reason is to be found in the fact that 
the ground for exemption of property from taxation is the benefit that 
accrues to the public from the use of that which is exempted. See Opinion 
of the Justices, 195 Mass. 607, 609; In re Prime, 136 N. Y. 347, 362; Carter 
V. Whitcomb, 74 N. H. 482. The contention that originally it was intended 
by St. 1895, c. 307, to exempt gifts to cities or towns outside the Common- 
wealth would have been a hopeless one. 

As we have said it is plain that all three exemptions as they severally 
arose were restricted to the Commonwealth. The only basis for the argu- 
ment made here by the petitioner lies in the fact that these exemptions 
have not in terms been so limited in the several re-enactments of the original 
acts. 

When the Revised Laws were enacted the exemption of charitable uses 
did not exist. The other two exemptions were re-enacted in the words 
of the original statutes. The exemption made in St. 1891, c. 425, of gifts 
to charitable, educational and religious societies had been construed by 
the court and the re-enactment of that exemption in the wording of the 
original act carried with it the construction which had been given to it by 
the court. 

The next re-enactment was in the direct inheritance tax act, St. 1907, 
c. 563, § 1. At this time the third exemption (of charitable uses, St. 1906, 
c. 436) had been made. In the direct inheritance tax act the wording of the 
Revised Laws was followed not only as to the two exemptions there pro- 
vided for but also as to the new exemption of charitable uses (made by 
St. 1906, c. 436). In this way the express limitation put into St. 1906, 
c. 436 (as to charitable uses) dropped out. The fact that these words. of 
express limitation of that exemption dropped out cannot be taken to signify 
that a change of construction was intended. The same is true of the act 
to codify and amend the laws relating to taxation (St. 1909, c. 490). Here 
again the original phraseology was followed. See Part IV. § 1. But by 
the subsequent act of the Legislature which we already have referred to 
(St. 1909, c. 527, § 1), it was expressly enacted that all three exemptions 
should be confined to this Commonwealth. The curious part of St. 1909, 
c. 527, which we now hold to be a declaratory act, is that although it is 
an act subsequent to the codifying act (St. 1909, c. 490,) it amends not the 
codifying act but one of the earlier acts re-enacted in the codifying act. 
The explanation is that the later act went into effect on its passage, June 
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19, 1909, while the codifying act (which was passed on June 12) did not. 
The matter is further expressly dealt with in St. 1909, c. 490, Part IV. § 27. 

The result is that the decree of the Probate Court must be afiSrmed. 

So ordered. 

The case was submitted on briefs. 

J. A. HaUoran, for the appellant. 

Z>. Malone, Attorney General, & F. T. Field, Assistant Attorney General, 
for the appellee. 

209 Mass. 186. 

Attorney General vs. Ralph E. Stone. 

Suffolk. March 16, 1911. — May 19, 1911. 

Present: Knowlton, C.J., Morton, Hammond, Sheldon, & Rugg, JJ. 

Tax, On successions and inheritances. ConstitiUional Law, Executor and Ad- 
ministrator. Res Judicata. Interest. 

The tax upon successions and inheritances is an excise tax, imposed not only upon the right 
of the owner of property to transmit it after his death, but upon the privilege of 
his beneficiaries to succeed to the property thus dealt with. 

By the will of one who died in 1893 the residue of the testator's estate was given to a 
trustee with provisions for the expenditure of the income untH the happening of 
certain contingencies, when the principal was to be divided among the children of 
the testator's brother. By St. 1891, c. 425, the Commonwealth was entitled upon 
the death of the testator to receive a tax upon the bequests to the children, to be as- 
sessed upon their value at that time and to be paid by the executor or trustee within 
two years from his giving bond. St. 1902, c. 473, provided among other things that, 
in cases of devises or bequests, which were liable to a collateral inheritance tax, and 
which did not take effect in possession imtil after the expiration of life estates or 
terms of years, the tax should "not be payable nor interest begin to run thereon until 
the person or persons entitled thereto" should "come into actual possession of such 
property, and the tax thereon shall be assessed upon the value of the property at the 
time when the right of possession accrues to the person entitled thereto as aforesaid, 
and such person or persons shall pay the tax upon coming into possession of such 
property. The executor or administrator of the decedent's estate may settle his 
accoimt in the Probate Court without being liable for said tax." The contingencies 
referred to in the will happened in 1904 and a nephew of the testator received $15,000. 
No tax under St. 1891, c. 425, had been paid. Upon an information in equity against 
the nephew by the Attorney General at the relation of the Treasurer and Receiver 
General, it was field, that St. 1902, c. 473 was not open to the objection that it im* 
paired vested rights of property, or that it caused unreasonable and unjust discrimi- 
nation, or that it denied to the respondent the equal protection of the laws, and was 
not imoonstitutional for those reasons; nor was its constitutionality affected by the 
facts that it applied only to cases in which the tax had remained unpaid, and that, 
whereas by St. 1891, c. 426, the trustee was required to pay the tax, by St. 1902, c. 
473, the defendant was made liable therefor personally. 

By the will of one who died in 1893, certain property was given to a trustee to be pt^d 
to the testator's nephew at the termination of a life estate. The final accoimt of 
an administrator with the will annexed, showing the payment of the trust fund to 
the trustee, was allowed by the Probate Court in 1896 without the collateral succes- 
sion and inheritance tax, imposed by St. 1891, c. 425, and required to be paid by 
the administrator or trustee, being paid, and without any proceedings being taken 
in accordance with § 18 of that statute to make the Commonwealth a party to the 
proceedings with res^urd to the estate. After the passage of St. 1902, o. 473, making 
the tax due from and payable by the beneficiary upon his coming into possession, 
the estate was distributed by the trustee and his final account was allowed without 
the tax being paid. Heldt that the right of the Commonwealth to insist upon the 
nephew paying the tax was not affected by the allowance of the accounts of the ad- 
ministrator and of the trustee, the Commonwealth being in no sense a party to the 
proceedings in the Probate Court. 
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A testator died in 1893 and by his will directed that the residue of his estate, after the 
happening of a contingency, should be given to his nephew. The contingei^cy hap- 
pened and the nephew received $15,000 in 1904. Altnough a collateral legacy tax 
was due to the Commonwealth imder the provisions of St. 1891, c. 425; St. 1902, 
c. 473, none was paid and in 1910 the Attorney (general at the relation of the Treas- 
urer and Receiver Greneral brought an information in equity against the nephew to 
compel the payment of the tax and contended that imder St. 1902, c. 473, interest 
shoiud be paid upon the tax from the date when the nephew received the money, and 
that that statute was not afifected by St. 1909, c. 527, $ 10, which made amendments 
of St. 1907, c. 563, §§ 4, 7, contained in §§ 2, 4, of the 1909 statute, "apply to aU cases 
in which the tax" remained "nmpaid at the date of the passage" of the 1909 statute. 
St. 1907, c. 563, § 4, made such a tax payable at the expiration of one year from the 
time when the ri^t of possession accrued. Hdd, that the statutes of 1907 and 1909 
were intended to deal with the whole subject of taxation of successions, that the 
language of St. 1909, c. 527, § 10, should receive the general application which its 
words import, and therefore that interest was not due from the defendant until 1905. 

Information in equity, filed on February 14, 1911, under the provisions 
of St. 1909, e. 266, § 1, at the relation of the Treasurer and Receiver Gen- 
eral, seeking to compel the payment of a succession and inheritance tax 
alleged to be due from the defendant imder the provisions of St. 1891, c. 
425; St. 1902, c. 473. 

The case was reserved by Hammond, J., for determination by the full 
court. 

The facts are stated in the opinion. 

F. T, Field, Assistant Attorney General, for the plaintiff. 

S. R, Wrightington, for the defendant. 

Sheldon, J. E. Fenwick Stone died in 1893. By his will he bequeathed 
the residue of his estate to a trustee, and provided that the income thereof 
should be expended for the education and support of some of his brother's 
children, and that in 1904, in the events that have happened, the residue 
itself should be divided equally among that brother's children. The de- 
fendant, being one of those children, received on January 1, 1904, into his 
actual possession from the trustee property to the amount of $3,750 and 
on April 12, 1904, to the further amount of $11,358.62. The Attorney 
General claims that the defendant is liable for a tax of five per cent on these 
amounts with interest from the respective dates stated, under the provisions 
of St. 1902, c. 473. The defendant denies his liability on the grounds, 
first, that the statute is, as applied to this case, unconstitutional; and 
secondly, that recovery against him is barred by reason of the fact that the 
Probate Court has allowed the accounts of the administrator of the tes- 
tator's estate and of the trustee imder the will without having required 
payment of the succession tax. 

The case comes within the terms of the statute. That statute reads as 
follows: "In all cases where there has been or shall be a devise, descent or 
bequest to collateral relatives or strangers to the blood, liable to collateral 
inheritance tax, to take effect in possession or come into actual enjoyment 
after the expiration of one or more life estates or a term of years, the tax 
on such property shall not be payable nor interest begin to run thereon 
until the person or persons entitled thereto shall come into actual possession 
of such property, and the tax thereon shall be assessed upon the value of 
the property at the time when the right of possession accrues to the person 
entitled thereto as aforesaid, and such person or persons shall pay the tax 
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upon coming into possession of such property. The executor or admin- 
istrator of the decedent's estate may settle his account in the Probate Court 
without being liable for said tax: provided, that such person or persons 
may pay the tax at any time prior to their coming into possession, and in 
such cases the tax shall be assessed on the value of the estate at the time 
of the payment of the tax, after deducting the value of the life estate or 
estates for years; and provided, further, that the tax on real estate shall 
remain a lien on the real estate on which the same is chargeable until it b 
paid." St. 1902, c. 473, § 1. This was not affected by St. 1903, c. 276, 
for the second section of that act provided that it should not apply to the 
estate of any person deceased before its passage. But the act of 1902 did 
apply to such estates; its operation was retrospective as well as prospective. 
Stevens v. Bradford, 185 Mass. 439. The bequests for the benefit of the 
brother's children were liable to a tax under St. 1891, c. 425; and that tax 
has not been paid. We come therefore to the question of the constitution- 
aKty of the act of 1902. 

The Cenpimonwealth was entitled upon the death of the testator to receive 
a tax upon the bequests to these children, to be assessed upon their value 
at that time, and to be paid by the executor, administrator or trustee within 
two years from his giving bond. By the statute now before us, it was to be 
assessed upon the value of the property at the time when the right of posses- 
sion accrued to the beneficiary, and was to be paid by him upon coming 
into possession. In this case, by reason of an increase in the value of the 
property, this results in a considerable increase of the amount of the tax. 
Three changes were made by the statute: the time for the payment of the 
tax was extended for some years, and the date from which interest would 
run was correspondingly postponed; the tax was assessed upon a valuation 
made at a later time, whereby it has been increased; and the Kability for 
its payment was put directly upon the defendant instead of resting upon 
the administrator. 

Certainly the first of these changes was not beyond the power of the 
Legislature. It was not at all to the detriment, but for the advantage of 
the taxpayer. It could not in any event increase the charge upon his prop- 
erty; it might materially diminish the amount of interest to be paid, and 
so lessen the burden put upon him. 

The second change seems to have had a double purpose. It was designed 
to do away with lie injustice which under the existing statutes might be 
done to a tenant for life whose interest was then not taxable, as was pointed 
out in Stevens v. Bradford, 185 Mass. 439, 441. It aimed also to do more 
exact justice both to the Commonwealth and to taxable beneficiaries in 
remainder, by taxing them upon the real value of what they should receive 
rather than upon a value fixed by estimation which must be determined 
sometimes many years before their receipt of the property and which could 
but rarely accord exactly with the real value of what afterwards should 
come to them, which might sometimes so far exceed that real value as to 
subject them to an onerous and disproportionate burden, and in other cases 
might be materially less than that value, and so afford them a partial 
exemption, all of which might result in such an unjust discrimination as 



116 Attorney General v. Stone. 

was condemned in Succession of Pritchard, 118 La. 883, 886. The statute 
substituted a valuation by the same unifonn standard, the real value when 
the property came to the beneficiary, for an uncertain valuation to be made 
in advance of that time. This was within the language of Parsons, C.J., 
in Boston & Maine Railroad v. StatCy 75 N. H. 513, 517, that in order to tax 
all property equally it must be valued by the same standard. Certainly 
was substituted for uncertainty, just as has been done by this court in the 
assessment of damages for the taking of land by eminent domain, where 
juries are told to consider what has been actually done after the taking 
instead of speculating upon what was likely to be done. Bvdl v. Coutdy 
of Worcester, 119 Mass. 372. Woodbury v. Beverly, 153 Mass. 245. Bvkhr 
ers' Slaughtering & Melting Association v. Comnumwealth, 163 Mass. 
386, 390. Manson v. Boston, 163 Mass. 479, 480. Como v. Worcester, 
177 Mass. 543. Such an alteration, designed and adapted to bring about 
uniformity of taxation by assessing the inheritance of each individual 
according to its value when he receives it, is not of itself beyond the power 
of the Legislature in such a case as is now presented. 

This is an excise tax, imposed not only upon the right of the owner of 
property to transmit it after his death, but also upon the privilege of his 
beneficiaries to succeed to the property thus dealt with. Minot v. Wirvthrop, 
162 Mass. 113, 124. Crocker v. Shaw, 174 Mass. 266, 267. The privilege 
is not fully exercised until the property shall have come into the possession 
of the beneficiary. This rule imderlies the reasoning of Minot v. Treasurer 
& Receiver General, 207 Mass. 588. And see the cases there cited. Until 
the full exercise of such privilege and while as yet no tax has been assessed 
and paid thereon, we see no reason why, by a general rule applicable to all 
such eases, any pending liability to taxation may not be regulated so as to 
subject it to a just and uniform method of assessment, even though some 
change may thereby be made from the method previously adopted. This 
involves no infringement or impairment of vested rights; it causes no imjust 
discrimination by substituting a just and equal assessment based upon 
actual values for the necessanly imcertain and unequal determination by 
the opinions of appraisers, however expert, of future and contingent values. 
It does not deny to the defendant the equal protection of the law; it applies 
the same rule to him as to all other persons in the same situation, and such 
cases as James v. American Surety Co, 133 Ky. 313, 319, 320, have no 
bearing. We cannot regard the statute as unconstitutional by reason of 
this change. 

Nor is it unconstitutional because it applied only to cases in which a 
succession tax remained unpaid. This is governed in principle by Mittd 
V. Treasurer & Receiver General, 207 Mass. 588, in which a statute applying 
only to powers of appointment "derived from any disposition of property 
made prior to September first, nineteen hundred and seven," was held to 
be constitutional. 

By the third change, a personal liability for the tax is imposed upon the 
defendant. But this puts no greater burden upon him. Formerly the tax 
would have been paid by the administrator, and the defendant would have 
received so much less. By the new statute, he receives the full amount be- 
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queathed to him, and must himself pay the tax. He is required to pay into 
the public treasury only the additional amount which by the statute he 
receives directly from tiie trustee and indirectly from the administrator. 
He is not harmed by this. Moreover, he is merely subjected to the pay- 
ment of an excise tax upon the privilege. of receiving property bequeathed 
to him, and is required to pay it only when he is allowed by our laws to have 
the actual enjoyment of this privilege. 

We may add that the constitutionality of this statute, though not in 
terms passed upon, was referred to by the Attorney (Jeneral in argiunent 
and was assumed by the court in Stevens v. Bradford, 185 Mass. 439. And 
see to the same general effect MoffiMv, KeUy, 218 U. S. 400; Cohen v. Brew- 
ster, 203 U. S. 543; Orr v. Giiman, 183 U. S. 278; Wright v. Blakeslee, 101 
U. S. 174; In re Howard's Estate, 80 Vt. 489; ShoH's Estate, 16 Penn. St. 
63; Ferry v. Campbell, 110 Iowa, 290; Gelsthorpe v. FumeU, 20 Mont. 
299; Succession of Stauffer, 119 La. 66. 

The defendant's liability could not be affected or destroyed by the action 
of the Probate Court upon the accounts of the administrator or of the 
trustee.^ Estate of Lander's, 6 Cal. App. 744. That action coidd not 
operate coUaterally to bar the remedy now sought for. Neither the second 
nor the final account of the trustee was allowed until after the statute 
before us had taken effect. If the administrator did not comply with 
the statute in force when he filed his final account, this failure merely left 
the succession tax upon the residue of the estate unpaid, and so brought 
it within the operation of the statute of 1902. The Commonwealth was 
not a party to any of these accounts, nor was it made so by the publication 
of notice. It could not have been made a party without its own consent 
or in the manner provided by St. 1891, c. 425, § 18, which was then in force. 
That statute was not complied with; and the decrees of the Probate Court, 
whether or not absolutely void, were at least not binding on the Common- 
wealth. Bartlett v. Slater, 182 Mass. 208. Montgomery v. GUbertson, 134 
Iowa, 291. Lacy v. State Treasurer, 121 N. W. Rep. 179. 

The New York decisions relied on by the defendant have not commanded 
assent in this court. Some of them are referred to in Minot v. Treasurer 
& Receiver General, 207 Mass. 588, 593. The California cases cited in his 
behalf turned upon the language of the Constitution of that State. 

We have examined all the decisions referred to by the counsel for the 
defendant and have considered all the suggestions made for him in argu- 
ment; but we entertain no doubt of the conclusions which we have reached. 

He contends further that his liability accrues, not from the dates when he 
received the property, but only from one year after those dates. This 
is under the provisions of St. 1909, c. 527, §§ 2, 4, which by § 10 are made 
applicable "to all cases in which the tax remains unpaid at the date" of 
the passage of that act. The Attorney General argues that this refers only 
to the taxes imposed by St. 1907, c. 563, and not to the tax imposed by St. 

1902, c. 473. But this is too narrow a construction of the later act. It is 

^ The second and final aoeount oi the adminiatrator with the will annexed was allowed on April 23, 
1896. The first account of the trustee was allowed on February 9, 1902, his second account on llarch 5, 

1903, and his third and final account on May 19, 1904. 
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true that most of its sections are merely amendments of the statute of 
1907, and refer only to the taxes imposed by that act. But the statutes 
of 1907 and 1909 were designed to deal with the whole subject of the tax- 
ation of successions. In our opinion, the language of § 2 of the St. of 1909, 
as extended by § 10 of the same act, should receive the general application 
which its words naturally import. It follows that the defendant's liability 
should be taken to accrue and interest must be computed only after the 
expiration of one year from the times of his acquiring possession of the 
property bequeathed to him, that is, from January 1 and April 12, respec- 
tively, of the year 1905. 

The Attorney General is entitled to a decree for the payment by the 
defendant of tie amounts claimed in the information, with interest as 
above stated. So ordered. 
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Charles R. Batt & others, executors, vs. Treasurer and Receiveb 

General & others. 

Suffolk. March 16, 1911. — June 20, 1911. 

Present: Knowlton, C.J., Morton, Hammond, Sheldon, & Rugg, JJ. 

Bowdoin College, Tax, Exemption, On successions and inheritances. Charity. 

Rice V. Bradford, 180 Mass. 545, holding that property of Bowdoin College was subject 
to the tax on successions and inheritances imposed by St. 1891, c. 425, necessarily 
decided that that college was not an institution "incorporated within this Common- 
wealth'' within the meaning of that phrase as used in Rev. Sts. c. 7, § 5, cl. 2, after- 
wards re-enacted in successive statutes and embodied in R. L. c. 15, § 1. 

It seems, that, if the question, whether property of Bowdoin College is exempt from tax- 
ation by the laws of this Commonwealth, were an open one, instead of having been 
settled adversely to the college, this court would hold that, although the college was 
incorporated by this Conmionwealth before St. 1819, c. 36, called the Separation 
Act, and its charter cannot be modified or changed by the State of Maine, neverthe- 
less after the passage of that act it ceased to be an institution incorporated within 
this Conmionwealth within the meaning of Rev. Sts. o. 7, § 5, d. 2, and its subsequent 
re-enactments. 

Bill in equity, filed in the Probate Court for the county of Suffolk on 
June 13, 19K), by the executors of the will of John C. Coombs, late of Boston, 
for instructions as to whether the bequest of the remainder of a residuary 
trust fund, which was given to Bowdoin College in the State of Maine, 
was subject to pay a succession and inheritance tax imder St. 1891, c. 425, 
R. L. c. 15, § 1, it having been agreed that, if the property was subject to 
such tax, the amount to be paid to the treasurer of the Commonwealth 
would be $4,900. The bill alleged that at the time of the death of the 
testator Bowdoin College was an educational, literary, benovolent, chari- 
table, scientific, and reh'gious institution incorporated within this Common- 
wealth by a charter enacted on June 24, 1794, St. 1794, c. 12, expressly 
confirmed and continued in full force by St. of 1819, c. 36, known as the 
Separation Act, and recognized and amended by resolves of June 12, 1820, 
and April 23, 1891. 
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In the Probate Court Grant, J., upon the authority of Rice v. Bradford, 
180 Mass. 545, ruled that under the provisions of R. L. e. 15, § 1, the legacy 
was subject to the tax claimed by the treasiirer of the Commonwealth, and 
made a decree to that effect. The executors, Bowdoin College, and Viola 
V. Coombs, of Bowdoinham in the State of Maine, who was a sister of the 
testator and a legatee, appealed. 

The appeal came on to be heard before Hammond, J., who with the 
consent of the parties reserved it for determination by the full court. 

E. P. Payson, for the executors, stated the case. 

jF. T, Field, Assistant Attorney General, for the Treasurer and Receiver 
General. 

W. P. Thompson, for Bowdoin College. 

Morton, J. We do not see why, notwithstanding the elaborate argu- 
ments that have been addressed to us by the executors and by Bowdoin 
College, the case of Rice v. Bradford, 180 Mass. 545, is not decisive of the 
case at bar. 

It is true that Bowdoin College was not a party to that suit and that the 
effect of the words "incorporated within this Commonwealth" in R. L. 
c. 12, § 5, cl. 3, was not the subject of extended examination in the opinion 
that was rendered. But the case itself involved the precise question now 
presented, namely, whether a legacy, given by a resident of this State to 
the President and Fellows of Bowdoin CoUege in the State of Maine, was 
exempt from taxation \mder St. 1891, c. 425, now embodied in R. L. c. 15. 
The case was a bill for instructions by the executor of the will, and the bill 
alleged that Bowdoin College was a corporation created by this Common- 
wealth, by the act of June 24, 1794, and that it was an educational and 
charitable institution which should be exempt from taxation under St. 
1891, c. 425. The treasurer and receiver general answered alleging that a 
tax was due and the court so held. Manifestly, if the college was an in- 
stitution incorporated within this Commonwealth within the meaning of 
the statute, the legacy was exempt from taxation, otherwise not, and it 
necessarily must have been decided in that case, in order to render the 
legacy taxable, that the college was not an institution incorporated within 
this Commonwealth within the meaning of the statute. If the question 
were an open one we should have no doubt that the legacy in question was 
subject to a tax, and that although the college was incorporated by this 
Commonwealth before the passage of the Separation Act, so called (St. 
1819, c. 36), and its charter cannot be modified or changed by the State of 
Maine, nevertheless after the passage of the act it ceased to be an institution 
incorporated within this Commonwealth within the meaning of Rev. Sts. 
c. 7, § 5, cl. 2, and its subsequent re-enactments. It is not necessary how- 
ever to go into the consideration of the question now, and what we have said 
is more for the purpose of preventing a possible implication that if it were 
not for the case of Rice v. Bradford, supra, there might have been some 
doubt about the validity of the tax. Decree affirmed. 
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209 Mass. 321. 

Attorney General va. Ann Rafferty, administratrix. 

Suffolk. March 20, 1911. — June 20, 1911. 

Present: KNOWim)N, C.J., Morton, Hammond, Braley, & Rugg, JJ. 
Tax, On successions and inheritances. Probate Court. Judgment. 

A decree of the P»>bate Court, allowing the accounts of an administrator and ordering a 
distribution of the estate of his intestate, where there was no reference in the pro- 
ceedings to an inheritance tax and no provision was made for its payment and the 
Commonwealth was not made a party to the proceedings by its consent or in 
tJie manner provided by St. 1891, c. 425, ( 18, is no defense to an information by the 
Attorney General at the relation of the treasurer and receiver general for the collec- 
tion of an inheritance tax to which the estate is subject imder the provisions of St. 
1891, c. 425. Following Attorney Oeneral v. Stone, ante, 186. 

Information, filed in the Supreme Judicial Court on January 18, 1910, 
by the Attorney General, at the relation of the Treasurer and Receiver 
General against the administratrix of the estate of Alice Cumiskey, late of 
Boston, who died on March 12, 1892, alleging that $538.68 with interest 
was due from the defendant to the Commonwealth as collateral legacy and 
succession taxes under the provisions of St. 1891, c. 425. 

The case was submitted upon an agreed statement of facts to Rugg, J., 
who made a decree for the Attorney General in the sum of $1,078.53. The 
defendant appealed. 

The case was submitted on briefs. 

J. P. Leahy & F. T, Leahy, for the defendant. 

J. M, Swift, Attorney General, & A. Marshall, Assistant Attorney Gen- 
eral, for the plaintiff. 

Morton, J. The defendant admits that some of the property distributed 
by her was subject to an inheritance tax imder St. 1891, c. 425, and that 
the tax has never been paid. She contends that she is protected from lia- 
bility by the decrees of distribution of the Probate Court under which she 
acted. It is not disputed that the Probate Court had jurisdiction of the 
estate and we assume in the defendant's favor that the decrees of distri- 
bution and the decrees allowing her accounts were all properly entered, 
and that she acted in good faith. No reference was made to tiie inheritance 
tax in any of the proceedings. Since this case was argued the case of 
Attorney General v. Stone, ante, 186, has been decided. The precise point 
here raised was the subject of consideration in that case, and was determined 
adversely to the defendant's contention. It is unnecessary, we think, to 
do more than refer to that case. We may add that no question is raised 
in regard to interest, and we have no means of knowing whether it was 
computed in this case according to the rule laid down in that case or not. 

Decree affirmed. 
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209 Mass. 373. 

State Street Trust Company vs. Treasurer and Receiver 

General. 

Same vs. Edward Friebb & another. 
Suffolk. May 15, 1911. — June 21, 1911. 

Present: Knowi/ton, C.J., Hammond, Loring, Braley, & Sheldon, JJ. 

TaXj On legacies and successions. Inheritance Tax. 

A transfer of property by a trust deed may have been "made or intended to take effect 
in possession or enjoyment after the death of the grantor'' and thus be subject to a 
succession tax under St. 1909, c. 490, Part IV. § 1, although the grantor reserved no 
power of revocation, unless the property passed to the beneficiary with all lie attri- 
butes of ownership independently of the death of the grantor. 

In order to bring a transfer by a trust deed, which is made or intended to take effect in 
possession or enjoyment after the death of the grantor, witiiin the exception con- 
tained in St. 1909, c. 490, Part IV. § 1, of ** cases of a bona fide purchase for full con- 
sideration in money or money's worth," so as to e xempt the tranter from the payment 
of a succession tax, it is not enough that there should have been a valuable consid- 
eration, but the consideration also must have been adequate, and. if it consisted of 
services rendered to the grantor, their value may be inquired into, in a suit in equity 
by the trustee for instructions as to whether the tax should be paid, for the purpose 
of ascertaining whether the services rendered fulfil the requirement of the statute 
by equalling or exceeding in "money's worth" the vsdue of the property transferred. 

A widow advanced in years and in feeble health desired to secure during her life the ser- 
vices and companionship of a certain man, fifty-four years of age, who was employed 
as a travelling salesman at a salary of $2,200 a year in addition to his travelling ex- 
penses. In consideration of his resigning this position and removing with his wife 
to the widow's residence, where they continued to live and to care for her imtil her 
death, the widow deposited with a trustee $100,000, face value, of three and one 
half per cent bonds of the Commonwealth of Massachusetts, with -a declaration of 
trust directing the trustee to pay the income during her life in equsd shares to the man 
and his wife, and upon her death to transfer the bonds to them in equal shares ab- 
solutely if they both survived her, or, in case at the time of the settlor's death either 
of the beneficiaries should be dead, to transfer the whole of the bonds to the survivor, 
or, in case the settlor should survive both the beneficiaries, then at her death to trans- 
fer one half of the bonds as one of the beneficiaries should have appointed by his 
will and the other half as the other beneficiary should have appointed by her will, 
or in default of appointment by either of them, to his or her next of kin. At the time 
of the settlor's death, the bonds had an actual market value of not less than $90,000. 
Upon a bill in equity by the trustee for instructions, it was held, that the transfer of 
the bonds imder the deed of trust did not constitute "a bona fide purchase for full 
consideration in money or money's worth" within the exception contained in St. 
1909, c. 490, Part IV. $ 1, and consequently that the transfer was subject to a suc- 
cession tax under that statute. 

Two BILLS IN EQUITY for instructions, filed in the Probate Court for the 
county of Suffolk on July 21, 1910, by the State Street Trust Company, a 
corporation, which had received on January 19, 1910, $100,000, in face 
value, of registered bonds of the Commonwealth of Massachusetts from 
Annie Preston Lincoln of Boston, indorsed in blank by her, to be held by the 
plaintiff in trust \mder an instrument in writing of that date, the instruc- 
tions sought being as to whether it was the duty of the plaintiff to pay any 
tax to the treasurer and receiver general of the Commonwealth under St. 
1907, c. 563, codified in St. 1909, c, 490, Part IV. 
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The instrument creating the trust was as follows: 
"Know all men by these presents 

"That Whereas I, Annie Preston Lincoln of Boston, in the County of 
Suffolk, and Commonwealth of Massachusetts, have this day transferred 
to the State Street Trust Company of said Boston, one hundred thousand 
dollars, ($100,000.00) face value of the three and one-half per cent (3J %} 
bonds of the Commonwealth of Massachusetts, as Trustee. 

"And Whereas Edward Friebe of Cohasset, Massachusetts, has this day 
agreed with me that he will resign from his position as an employee of the 
S. S. Pierce Company within ninety (90) days from the date hereof, and 
has this day paid to me one dollar and other valuable considerations. 

"Now Therefore, I direct my Trustee to hold the said bonds on the fol- 
lowing trusts, to wit: To pay the income thereof during my life to the said 
Edward Friebe and his wife Abby Frances Friebe, in equal shares semi- 
annually or oftener as it may seem fit; and on my death I direct my trustee 
to transfer said bonds to said Edward Friebe and his said wife in equal 
shares absolutely, and in case at the time of my death one of said Edward 
Friebe and his said wife should be dead, to transfer the whole of said bonds 
to the survivor; and in case I should survive both the said Edward Friebe 
and his said wife, then at my death to transfer one-half of said bonds as 
said Edward Friebe may have appointed by will, and in default of said 
appointment, to his next of kin living at my death, by right of representa- 
tion, and one-half of said bonds as said Abby Frances Friebe may have 
appointed by will, and in default of said appointment to her next of kin 
living at my death, by right of representation. If such bonds should reach 
maturity before my death, I direct my Trustee to reinvest and hold the 
proceeds on the same trusts as hereinbefore specified in regard to said 
bonds. 

"In Witness Whereof I have hereunto set my hand and seal this 19th 
day of January, 1910. 

"Annie Preston Lincoln." 

Annie Preston Lincoln died on May 6, 1910. It was alleged in the bills 
and admitted in the answers that at tie time of the death of Annie Preston 
Lincoln the bonds "had an actual market value of not less than $90,000." 
Edward Friebe and Abby Frances Friebe, who were the beneficiaries of 
the trust, denied that any inheritance tax was due to the Commonwealth 
upon the bonds. 

On January 31, 1911, Grant, J., made a decree, which concluded as fol- 
lows: "It appearing that the deed or grant of the property in question by 
Annie Preston Lincoln was a deed or grant to take effect in possession and 
enjoyment after the death of the said Annie Preston Lincoln, but that said 
deed or grant was a bona fide purchase for full consideration in money or 
money's worth, it is ordered and decreed that said bonds are not subject 
to any tax imder the provisions of law relative to the taxation of legacies 
and successions." 

The treasurer and receiver general appealed from so much of the decree- 
as ordered that the bonds were not subject to any tax, and Edward Friebe 
and Abby Frances Friebe appealed from so much of it as ruled that the deed. 
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or grant was one to take effect in possession and enjoyment after the death 
of Annie Preston Lincohi. 

In the Supreme Judicial Court, an agreed statement of facts was sub- 
mitted in substance as follows: 

The instrument dated January 19, 1910, printed above, was recorded in 
the Suffolk registry of probate. The following was indorsed upon it: 
" Boston, January 19, 1910. In consideration of the aforesaid Declaration 
of Trust, I, Edward Friebe, hereby agree to resign from my business position 
as an employee of the S. S. Pierce Company within ninety days from this 
date. Edward Friebe." 

In the early part of October, 1909, the defendants Edward Friebe and 
Abby Frances Friebe, at the request of Mrs. Annie Preston Lincoln, estab- 
lished their home with her in her house, numbered 338 on Commonwealth 
Avenue in Boston. Mrs. Lincoln for more than ten years had been in 
feeble health, and was then absolutely confined to the house. Friebe was 
employed as a travelling salesman for the S. S. Pierce Company and more 
than four fifths of his time was occupied in journeys which kept him away 
from home at night. Mrs. Lincoln frequently expressed a desire to Friebe 
that he should give up his travelling employment, so that she could rely 
at all times on having him staying in the house in case of any emergency 
for which she might need him. Riebe told Mrs. Lincoln that he was not 
in a position to retire, and "he states that it was in order to enable him to 
give up his position and remain at home that Mrs. Lincoln offered to make 
the transfer of bonds which was completed by the deed of trust of January 
19, 1910." 

In accordance with his argeement, about January 25, 1910, Friebe offered 
his resignation orally to W. L. Pierce, president of the S. S. Pierce Company, 
to take effect on April 1, 1910, seventy-two days after the date of the deed 
of trust, and thereby completing exactly twenty-one years of service with 
the company. On March 31, 1910, Friebe received his last pay from the 
S. S. Pierce Company in the form of a check for $166.66, and thereupon his 
connection with the firm ceased. He was then fifty-four years of age and 
in good health. As to the permanence of Friebe's employment, Wallace 
L. Pierce, president of the S. S. Pierce Company, made the foUowing state- 
ment: " Mr. Edward Friebe was in our employ for upwards of twenty years. 
During all that time his services were entirely satisfactory. We have no 
reason to think that he would not have remained with us indefinitely, if 
he had not resigned his position of his own accord. In fact we were very 
sorry to have him leave." 

For about eight years previously and up to the time of his retirement, 
Friebe received a salary of $2,200 a year, and, in addition to his salary, was 
reimbursed for his travelling expenses, which, for the year ending March 
31, 1909, amounted to the sum of $2,276.86, and for the year ending March 
31, 1910, amounted to the sum of $2,213.63, making the total sum received 
from the S. S. Pierce Company in 1909, $4,476.86, and in 1910, $4,413.63. 
It was agreed that Friebe would testify that his position was worth to him, 
substantially, $3,500 per annum. 

From the time that his resignation went into effect Friebe resided con- 
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tinuously at No. 338 Commonwealth Avenue with Mrs. lincohi until the 
date of her death, at the age of seventy-three, on May 6, 1910. 

It was agreed that the ''ijnerican Experience Tables" might be referred 
to as if incorporated in the agreed statement of facts. Upon these tables 
the value of a life interest in $100 in a person fifty-four years of age was 
$46.51. 

Neither Edward Friebe nor Abby Frances Friebe was related to Mrs. 
Lincoln. Mrs. Friebe was a cousin of the late husband of Mrs. Lincoln. 

The appeak came on to be heard by Loring, J., who ordered that the two 
cases be heard together and reserved them for determination by the full 
court upon the bills, answers, decrees, claims of appeal, objections to the 
decrees and the agreed statement of facts, such order to be entered as law 
and justice might require. 

The cases were submitted on briefs. 

J. M, Swift, Attorney General, & F, T, Field, Assistant Attorney General, 
for the Treasurer and Receiver General. 

J. G, Forbes, F. J, Stimaon & L. M. Stockton, for Edward Friebe and Abby 
Frances Friebe. 

Braley, J. The question presented by these cross appeals is, whether 
the bonds held in trust by the plaintiff are subject to a succession tax under 
St. 1907, c. 563, § 1, now by codification St. 1909, c. 490, Part IV. § 1. The 
tax imposed is not upon the property itself, although its value is made the 
basis of taxation, but on the right of transmission, where under the deed, 
grant or gift the property is not to vest in possession or enjoyment untfl 
after the death of the grantor, donor or settlor, or, if not expressed, such 
intention is found. Emrrums v. Shaw, 171 Mass. 410, 413. St. 1909, c. 
490, Part IV. § 1. 

It is the first contention of the defendants in the second appeal, who are 
the beneficiaries under the trust, that they are exempt, as the transfer of 
the property in question became complete in the lifetime of the donor or 
settlor. By the terms of the instrument creating the trust no power of 
revocation is reserved. The test, however, by which the exemption is to be 
ascertained -does not depend upon whether a power to revoke has or has not 
been inserted, but upon the passing of the property with all the attributes 
of ownership independently of the death of the transferror. It is the absence 
of the power of control with the unrestricted right of the recipient to dis- 
pose of the property and to receive and use the proceeds, which by the 
express language of the statute subjects it to the tax. Crocker v. Shaw, 
174 Mass. 266, 268. New England Trust Co. v. AbboU, 205 Mass. 279, 
282. Matter of Brandreth, 169 N. Y. 437, 442. VartderhOt v. Eidman, 
196 U. S. 480, 493. The defendants were to receive the income of the bonds 
in equal shares, and neither they nor their respective donees, if the power of 
appointment was exercised, nor their respective next of kin, if it was not 
exercised, were to receive the principal until the death of the settlor. If 
the income was payable to them, the intention of the settlor is plain, that 
the principal, even if it vested in title, was not to vest in possession and 
enjoyment during her life, and the defendants have failed to bring them- 
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selves within this exception. Crocker v. Shaw, 174 Mass. 266. New Eng- 
land Trust Co. V. AbboU, 205 Mass. 279. 

The declaration of trust makes no reference to any consideration, and on 
its face the transfer was a gift. But from the agreed facts it appears that 
the settlement was made because the settlor, Annie Preston Lincoln, who 
was advanced in years and in feeble health, desired to secure during her 
life the services and companionship of the defendant, Edward Friebe. In 
performance of the contract he resigned a lucrative position to enter her 
service, and removed with his wife, Abby F. Friebe, to her residence where 
they continued to reside and care for her until her death. It is because of 
the consideration thus furnished, that they also rely upon the further pro- 
vision, that where the transfer is " a bona fide purchase for full consideration 
in money or money's worth," a tax shall Aot be levied. To have the benefit 
of the exemption they must bring themselves within its terms. St. 1909, 
c. 490, Part IV. § 1. Brooks v. West Springfidd, 193 Mass. 190, 192. The 
policy of the law is, that the owner of property shall not defeat or evade 
the tax by any form of conveyance or transfer, where after death the income, 
profit or enjoyment enures to the benefit of those who are not exempted. 
Minot V. Winthrop, 162 Mass. 113. Emmons v. Shaw, 171 Mass. 410, 
412. The intention to evade may be apparent in the instrument of trans- 
fer, or it may be found when all the circumstances attending the trans- 
action are disclosed, yet from whichever source the proof may be derived, 
when the evasion is established the transfer is not "bona fide" as required 
by the statute. The transfer or conveyance, however, would not be in- 
validated, or the tax defeated, as the fund or property would be liable to 
taxation in the possession of the grantee, donee, or transferee. Tritt v. 
Crotzer, 13 Penn. St. 451. 

The statute also requires that the consideration must be for the full value 
of the property whether paid in money, or the acceptance by the transferror 
of property or services, or some benefit of an equivalent pecuniary measure- 
ment, and the defendants strongly urge that the principle which obtains 
between vendor and purchaser, or where prior equities between purchasers 
of the same estate, or the rights of creditors are to be ascertained, should be 
applied. To sustain a right to specific performance of an unexecuted con- 
tract, or the rights of an innocent purchaser for value and without notice, 
it is not necessary that the consideration should be adequate, although it 
must be valuable. Somss v. Brewer, 2 Pick. 184. Lee v. Kirby, 104 Mass. 
420, 428. Wood v. Chapin, 13 N. Y. 509. Borell v. Dann, 2 Hare, 440, 
450. Basset v. Norsworthy, 2 White & Tudor's Lead. Cas. in Eq. (4th Am. 
ed.) 1. But imder the construction contended for, only conveyances or 
transfers founded on a good or meritorious, as distinguished from a valuable 
consideration would be included. See 2 Kent Com. (14th ed.) 464, 465, 
and Floyer v. Bankes, 3 DeG., J. & S. 306. It also places within the power 
of the parties the right to agree upon a price in money, or on some right, 
interest or benefit accruing to one party or the other as a basis of trans- 
ference, which, while recognized as being valuable, might be wholly in- 
adequate when compared with the fair market value of the property. It 
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furthermore would substitute their judgment, although honestly exercised, 
for the approval of the tax commissioner, who by § 20 alone is empowered 
to determine the valuation. 

The legislative purpose has been expressed in plain, unambiguous words, 
and a construction should not be adopted by reading into the statute a 
qualification which deprives them of their ordinary and natural import. 
It is within the power of the Legislature to enlarge the exemption, but 
until this is done, the statute is not complied with u^ess the consideration, 
whatever form it may assume, is not only valuable, but full, by covering 
the value in money, or the equivalent in money of the property transferred. 
United States v. HaH, 4 Fed. Rep. 292. United States v. Banks, 17 Fed. 
Rep. 322, 323. If services rendered or to be rendered constitute the con- 
sideration as in the present case^, their value may be inquired into and 
ascertained, and where in "money's worth" they equal or exceed the fair 
value of the property at the death of the transferror, no tax can be imposed. 
If they fall below such value, there is no provision for a reduction, leaving 
the excess only to be taxed as a gratuity. 

The services to be rendered by Edward Friebe, when viewed from the 
situation in which he and Mrs. Lincoln were placed, even if estimated on 
the basis of his salary and earnings received in the position he left and then 
capitalized on his expectation of life, exclusive of the contingency, that if 
he had continued in his former employment he might have been discharged 
or have become incapacitated, are insufficient in amount to equal one half 
of the cash value at her death of the bonds as stated in the petition and 
admitted by the defendants. 

We are therefore of opinion, that, while the appeal of the beneficiaries 
cannot be sustained, so much of the decree of the Probate Court as held 
that the bonds were not subject to taxation must be reversed under the 
first appeal, but in all other respects it is affirmed. Decree accordingly. 



209 Mass. 459. 

Carlton W. Baxter vs. Treasurer and Receiver 
General. 

SuJBfolk. March 21, 1911. — June 27, 1911. 
Present: KNowim)N, C.J., Morton, Hammond, Braley, & Rugg, JJ. 

TaXf On successions and inheritances. Probate Court, Decree, Compromise of 
contest as to will. WiU. Executor and Administrator, 

A testator, who died in October, 1909, by his will gave $2,600 to be divided equally between 
two nephews. A controversy as to the allowanoe of the will having arisen between 
the nephews and one, who was sister of the testator and his only other heir at law, 
and an agreement of compromise having been made between them by which the sister 
should receive $1,300 and each of the nephews $650, the Pwbate Court under R. L. 
c. 14S, S 15; St. 1903, c. 222, $ 1, by a decree adjusted the controversy in accordance 
with the agreement and on petition by the executor of the will also ordered tbAt the 
succession tax, assessed under St. 1909, c. 490, Part IV. § 1, should be assessed only 
on the $1,300 which, according to the decree of compromise, was given to the testator's 
sister, adjudging the shares given to the nephews to be exempt because they were less 
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than $1,000. On appeal by the treasurer and receiver general to this court, it was hdd, 
that t^e tax should be assessed upon the property as it was disposed of by the wiU 
and not as it was disposed of by the decree making the compromise effectual; and 
that the executor therefore should pay a tax on the entire $2,600. 

Petition, filed in the Probate Court for the County of Suffolk on Jan- 
uary 11, 1911, by the executor of the will of Helen F. Baxter, late of Boston, 
from which and from the answer of the Treasurer and Receiver General it 
appeared that Helen F. Baxter died testate and by her will gave $5 to her 
sister, Florence I. Neale, and the residue, $2,602.15 to her nephews, Carlton 
W. Baxter and Lawrence M. Baxter, to be equally divided between them; 
that, by a decree of the Probate Court made under R. L. c. 148, §§ 15-17, 
in accordance with an agreement of compromise, the residue was divided 
so that the testator's sister received $1,301.07 and each of the nephews 
received $650.54; that the tax commissioner assessed a succession tax of 
three per cent of $2,602.15, or $78.06, which the executor of the will paid 
under protest. The prayer of the petition was " that said tax be abated." 

In the Probate Court Grant, J., made a decree that the amount of the 
tax due and payable upon the estate should have been determined in accor- 
dance with the terms of the agreement of compromise; that the property 
passing to Carlton W. Baxter and Lawrence M. Baxter under the agreement 
of compromise was exempt from the tax, but that the property passing 
thereunder to Florence I. Neale was subject to the tax; that one half of 
the amoimt of $78.06 paid by the executor as assessed by the tax commis- 
sioner "was wrongly exacted," and that such portion "be abated." 

On appeal, Hammond, J., reserved the case for determination by the full 
court. 

The case was submitted on briefs. 

H. W, Irish & W, L, George, for the petitioner. 

J. M, Svnft, Attorney General, & F. T, Field, Assistant Attorney General, 
for the respondent. 

Hammond, J. Helen F. Baxter, a single woman, died in October, 1909, 
leaving a will giving practically all her property to her nephews Carlton W. 
Baxter and Lawrence M. Baxter. Florence I. Neale, a sister of the testator 
and an heir at law, contested the probate of the will, and finally an agreement 
of compromise was made by wluch the sister was to have one half of the 
estate and the two nephews were to have each a quarter. This agreement 
of compromise was confirmed by the Probate Court and a decree entered 
thereon under R. L. c. 148, §§ 15-17, St. 1903, c. 222, § 1. The object of 
this suit is to ascertain the rule regulating the assessment of the succession 
tax. 

St. 1907, c. 563, § 1 (now St. 1909, c. 490, Part IV. § 1), provides, with 
some exceptions not here material, that a succession tax shall be imposed 
upon all property within the jurisdiction of this Commonwealth "which 
shall pass by will, or by the laws regulating intestate succession," provided 
the amount so passing shall exceed $1,000 in value. 

The present case raises the general question whether the amoimt of a 
tax assessed imder this statute shall be determined in accordance with the 
provisions of a will as written, or in accordance with the result of the will 
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and compromise agreement made by the parties and approved by the 
court. 

It becomes necessary to look into the legislation leading up to R. L. c. 
148, §§ 15-17, and to determine the real nature of the statute. It first 
appears as St. 1864, c. 173, and has remained substantially the same ever 
since. Before the passage of this earlier statute a contest over the probate 
of a will could be settled by the parties interested as well as any other suit, 
provided they were all of age and sui juris; and the courts looked with 
favor upon such settlements and by proceedings in equity enforced the 
specific performance of them. Leach v. Fobes, 11 Gray, 506. But it fre- 
quently happened that possible future contingent interests, especially of 
persons not in being, stood in the way of a settlement because no one was 
empowered to represent them. There was also some uncertainty about 
carrying out the settlement even when made by persons competent to con- 
tract. If the contestant agreed to withdraw from the contest and allow 
the will to be probated upon a promise by the legatees to pay him some- 
thing, then it might happen that in a suit to enforce the promise the promisee 
for some reason might fail to maintain his case even when the promise was 
in writing. In Leach v. Fobes, vbi supra, which was a suit in equity to 
enforce such a promise, the defense was that it had been fraudulently 
obtained. In Seaman v. Colley, 178 Mass. 478, which was an action at 
law to recover a sum of money alleged by the plaintiff to have been promised 
him by the defendant in consideration that the plaintiff should withdraw 
his objections to the allowance of a certain codicil, the defense was a general 
denial and that the promise was void as against public policy. In Blount 
V. Wheeler, 199 Mass. 330, the defense denied the promise and set up lack 
of consideration. It is true that the two cases last above cited were since 
1864, and there was no confirmation of the settlement by the court, but 
they illustrate the dangers liable to be met by the promisee in attemptmg 
to enforce the promise when there is no statute like the one in question, or 
where, such a statute existing, the settlement is not confirmed by the court 
\mder it. Again the promise was a simple personal undertaking of the 
promisor, who might prove financially unable to respond. 

In this state of the law St. 1864, c. 173, was passed. It did at least three 
important things. First, it provided the machinery by which any will 
contest might be settled no matter how complicated might be the provisions 
of the will as to any possible future contingent interests; second, it made 
the contract a matter of record, the decree admitting the will to probate 
specifically stating the terms of the agreement under which the contestants 
withdraw their opposition, thus conclusively establishing both the form 
and validity of the agreement; and third, it provided that the terms of the 
agreement should be carried out, not by the parties themselves, but by 
the person who should administer the will. Under this statute the court 
does not undertake to admit to probate a part of the will and refuse probate 
as to another part. The whole will is admitted, but the concessions made 
by the legatees to the heirs at law or to each other are at the same time noted 
and made binding upon the parties. But these concessions take effect 
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not because such is the will but because such is the agreement, and who- 
ever takes anything or loses anything by such concessions or changes takes 
or loses, as the case may be, under the agreement and not under the will. 
While it is sometimes said that the whole decree works a modification of 
the will, yet that effect is not due to any change in the provisions of the will, 
as such, but to the concessions made by the legatees to the heirs at law or 
among themselves as to what disposition shall be made of various interests 
granted to them in the will. The change is worked not through the will 
or power of the testator who gives the property, but through the will of 
the legatee who receives it. The true nature of the situation is described 
by Loring, J., in Hastings v. Nesmith, 188 Mass. 190, 194, as follows: "Such 
an agreement [under R. L. c. 148, §§ 15-17] never is a modification of the 
will; it is a compromise of the rights of the parties under the will on the 
one side, and of those who claim that the will is void in respect to the mat- 
ters covered by the compromise, on the other side," and also by Rugg, 
J., in Brandeis v. Atkins, 204 Mass. 471, 474, as follows: "The agreement 
for compromise did not become a part of the will. Although the practice 
is to insert a clause in the decree to the effect that the estate shall be ad- 
ministered in accordance with the agreement for compromise established 
thereby, yet the rights of the parties growing out of the agreement rest 
upon it and the decree confirming it, and are not testamentary rights." 

Since the statute a will contest may be settled by the parties when all 
are competent to contend, without the aid, and entirely outside of the 
statute, in the same manner as before. This settlement may be effected 
by an agreement between the legatees and the contestant that the latter 
shall have a certain sum or a certain specific share of the estate, and the 
agreement may be enforced in the former case by an action at law to recover 
such certain sum, or in the latter by proceedings in equity for specific per- 
formance. Seamen v. Colley, 178 Mass. 478. Blount v. Wheeler, 199 Mass. 
330. Indeed in this case now before us the parties were all competent to 
contract and there was no absolute need of a resort under the statute for 
a confirmation of the compromise agreement. 

It is important that in ihe assessment of this tax there should be a plain, 
simple rule. The property upon which the tax is to be assessed is that 
which passes by will or by the laws regulating intestate succession. When 
there is a will, whether or not it disposes of the whole estate of the testator, 
whatever does pass by it passes to the legatees therein named, and by force 
of the will passes to no other person. 

In view of the nature and office of the compromise statute, and of the 
language of the tax statute, the most reasonable interpretation of the phrase 
"which shall pass by will" in the tax statute is that it describes only prop- 
erty that passes by the terms of the will as written and not as changed by 
any agreement for compromise made within or without the statute. Any 
other interpretation would make the amount to be assessed hinge on the 
manner in which the agreement was to be carried out. In the case before 
us there can be no doubt if the will had been admitted to probate without a 
record of the agreement the tax would have been assessed in accordance 
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with the terms of the will, although the agreement as to the division of the 
estate would have been perfectly valid. For reasons hereinbefore stated 
the amoimt of the tax is not changed by the fact that the agreement was 
approved by the court and made a part of the decree. 

For decision in other States to the same general eflfect see In re estate of 
Graves, 242 111. 212, In, re estate of Wells, 142 Iowa, 255, and In re estate oj 
Cook, 187 N. Y. 253. So far as the cases of Pepper's estate, 159 Penn. St. 
508, and Kerr's estate, 159 Penn. St. 512, are inconsistent with the conclusion 
to which we have come we cannot follow them. 

The amount of the tax should be determined in accordance with the 
terms of the will. Decree reversed. 
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